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ACTS REFERRED TO**

An Act to make provision in respect of copyright, protection of rights of performers
and rights in performances, to make provision for licensing schemes and registration
schemes for copyright and related rights; to restate the law in respect of Council Directive
No. 91/250/EEC of 14 May 1990n the Legal Protection of Computer Programs;to give
effect to Council Directive No. 92/100/EEC of 19 November 1982n Rental Right and
Lending Right and on Certain Rights Relating to Copyright in the Field of Intellectual
Property; to give effect to Council Directive No. 93/83/EEC of 27 Septembeir993 on the
Ce ordination of Certain Rules Concerning Copyright and Rights Related to Copyright
Applicable to Satellite Broadcasting and Cable Retransmission; to restate the law in
respect of Council Directive No. 93/98/EEC of 29 October 199#Harmonising the Term of
Protection of Copyright and Certain Related Rights and to give effect to Article 2.1
thereof; to give effect to Directive No. 96/9/EC of the European Parliament and of the
Council of 11 March 1996 on the Legal Protection of Databases; and tprovide for related
matters. [10th July, 2000]
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PART |
PRELIMINARY AND GENERAL

Short title and commencement
1—(1) This Act may be cited as the Copyright and Related Rights Act, 2000.

(2) This Act shall come into operation on such day or days adihester may by order
or orders either generally or with reference to any particular purpose appoint, and different
days may be so appointed for different purposes or different provisions of this Act.

(3) An order under subsection (B)ay, in respect ofhe repeals or revocations effected
by section 10of the enactments mentioned in the Second Schedule, fix different days for the
repeal or revocation of different enactments or for the repeal or revocation for different
purposes of any enactment.

Interpretation
2—(1) Inthis Act, unless the context otherwise requires

“Act of 1927” means the Industrial and Commercial Property (Protection) Act, 1927,

“anonymous work” means a work where the identity of the author is unknown or, in the
case of a work ojoint authorship, where the identity of the authors is unknown;

“appropriate court” means

(a) the District Court, where the damages or the value of the other relief sought in any
action to which the application relates is not liable to exceed such sustands
specified by an enactment to be the jurisdiction of the District Court for actions in
contract or tort,

(b) the Circuit Court, where the damages or the value of the other relief sought in any
action to which the application relates is not liabteexceed such sum as stands
specified by an enactment to be the jurisdiction of the Circuit Court for actions in
contract or tort, and

(c) in any other case, the High Court;

“artistic work” includes a work of any of the following descriptions, irrespesif their
artistic quality—

(a) photographs, paintings, drawings, diagrams, maps, charts, plans, engravings,
etchings, lithographs, woodcuts, prints or similar works, collages or sculptures
(including any cast or model made for the purposes of a scaptur

(b) works of architecture, being either buildings or models for buildings, and

(c) works of artistic craftsmanship;

“author” has the meaning assigned to it by section 21,

“authorised broadcaster” means Radio Telefis Eireann, Seirbhisi Theilifis eidg&a
Teoranta or a person with whom the Independent Radio and Television Commission has
entered into a contract for the provision of broadcasting services under the Radio and
Television Act, 1988, and is licensed under that Act to provide those services;
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“authorised cable programme service provider” means the provider of any cable
programme service other than a cable programme service provided unlawfully;

“broadcast” means a transmission by wireless means, including by terrestrial or satellite
means, for @dect public reception or for presentation to members of the public of sounds,
images or data or any combination of sounds, images or data, or the representations thereof,
but does not include MMDS service;

“building” includes any structure;

“cable prograrme” means any item included in a cable programme service;

“cable programme service” means a service, including MMDS, which consists wholly or
mainly of sending sounds, images or data or any combination of sounds, images or data, or the
representations theof, by means of a telecommunications system

(a) for reception at 2 or more places (whether for simultaneous reception or at different
times in response to requests by different users), or

(b) for presentation to members of the public,
but shall not intude:

(i) aservice or part of a service of which it is an essential feature that while sounds,
images or data or any combination of sounds, images or data, or the representations
thereof, are being conveyed by the person providing the service, therbersant
from each place of reception, by means of the same system or, as the case may be,
the same part of it, data (other than signals sent for the operation or control of the
service) for reception by the person providing the service or other persaigingc
the service;

(i) a service operated for the purposes of a business, trade or professiorwhere

() no person except that person carrying on the business, trade or profession is
concerned in the control of the apparatus comprised in the system,

(I sounds, images or data or any combination of sounds, images or data, or the
representations thereof, are conveyed by the system exclusively for the
purposes of the internal management of that business, trade or profession and
not for the purpose of retering a service or providing amenities for others,
and

(Il1) the system is not connected to any other telecommunications system;

(iif) a service operated by an individual where

(I) all the apparatus comprised in the system is under his or her control,

(I sounds, images or data or any combination of sounds, images or data, or the
representations thereof, conveyed by the system are conveyed solely for his or
her private and domestic use by that individual, and

(1) the system is not connected to asther telecommunications system;
(iv) services, other than services operated as part of the amenities provided for residents
or occupants of premises operated as a business, trade or professior-where
(I) all the apparatus comprised in the systemtigagid in, or connects, premises
which are in single occupation, and

(I) the system is not connected to any other telecommunications system;

(v) services which are, or to the extent that they are, operated for persons providing
broadcasting or cable pgoamme services or providing programmes for such
services;

“computergenerated”, in relation to a work, means that the work is generated by

computer in circumstances where the author of the work is not an individual;



14

“computer program” means a program whhiis original in that it is the author’s own
intellectual creation and includes any design materials used for the preparation of the program;

“Controller” means the Controller of Patents, Designs and Trade Marks;

“copyright work” means a work in which copight subsists;

“database” means a collection of independent works, data or other materials, arranged in
a systematic or methodical way and individually accessible by any means but excludes
computer programs used in the making or operation of a database;

“disability” has the same meaning as in section 48 of the Statute of Limitations, 1957;

“dramatic work” includes a choreographic work or a work of mime;

“educational establishment” means

(@) any school,

(b) any university to which the Universities Act927, applies, and

(c) any other educational establishment prescribed by the Minister under section 55;

“EEA Agreement” means the Agreement on the European Economic Area signed at
Oporto on 2 May 1992, as adjusted by the Protocol signed at Brussels omarth 993 and
as amended from time to time;

“enactment” means an Act of the Oireachtas [Parliament] or an instrument made
thereunder,

“film” means a fixation on any medium from which a moving image may, by any
means, be produced, perceived or communicttexligh a device;

“fixation” means the embodiment of sounds or images or any combination of sounds or
images, or the representations thereof, from which they can be perceived, reproduced or
communicated through a device;

“general licence” means a licenceagted by a licensing body that includes all works of
the description to which it applies;

“judicial proceeding” includes proceedings before any court or tribunal which has power
to hear, receive and examine evidence on oath or otherwise and has authaigtyide any
matter affecting the legal rights or liabilities of a person;

“licensing body” means a body referred to in section 38, 149, 265 or 340, as the case
may be;

“literary work” means a work, including a computer program, but does not include a
dramatic or musical work or an original database, which is written, spoken or sung;

“marketed” means sold, hired, rented or lent, or offered or exposed for sale, hire, rental
or loan, or otherwise distributed, and references to “marketing” shall be construed
accordingly;

“Member State of the EEA” means a state which is a contracting state to the EEA
Agreement;

“Minister” means the Minister for Enterprise, Trade and Employment;

“MMDS” means a Multipoint Microwave Distribution System;

“musical work” means a workonsisting of music, but does not include any words, or
action, intended to be sung, spoken or performed with the music;

“original database” means a database in any form which by reason of the selection or
arrangement of its contents constitutes the aagintellectual creation of the author;

“parliamentary proceeding” includes proceedings of either or both of the Houses of the
Oireachtas or committees established by either or both of the Houses of the Oireachtas or
proceedings of the European Parliamemt committees established by the European
Parliament;
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“photograph” means a recording of light, or any other radiation on any medium on
which an image is produced, or from which an image may by any means be produced and
which is not part of a film;

“premises” means any building or place, including any land, vehicle, vessel, moveable
structure, trailer, hovercratft or aircraft;

“prescribe” means prescribe by regulations and cognate words shall be construed
accordingly;

“producer”, in relation to a film or sawd recording, means the person by whom the
arrangements necessary for the making of the film or sound recording, as the case may be, are
undertaken;

“protectiondefeating device” includes any device, function or product, or component
incorporated into a dece, function or product, the primary purpose or effect of which is to
avoid, bypass, remove, deactivate or otherwise circumvent, without authority, any rights
protection measure;

“pseudonymous work” means a work where the pseudonym adopted by the aytimor
the case of a work of joint authorship the authors, does not reveal the identity of the author or
authors and the identity of the author or authors is unknown;

“published edition”, in relation to the copyright in the typographical arrangement of a
published edition, means a published edition of the whole or any part of one or more literary,
dramatic or musical works or original databases;

“repeat broadcast” means a repeat of a broadcast which has been previously transmitted;

“repeat cable programmeineans a repeat of a cable programme which has been
previously included in a cable programme service;

“reprographic process” means a process

(@) for making facsimile copies, or

(b) involving the use of an appliance for making multiple copies,
and includs, in relation to a work held in electronic form, any copying by electronic means,
but does not include the making of a film or sound recording;

“rights protection measure” means any process, treatment, mechanism or system which
is designed to prevent onhibit the unauthorised exercise of any of the rights conferred by this
Act;

“sound recording” means a fixation of sounds, or of the representations thereof, from
which the sounds are capable of being reproduced, regardless of the medium on which the
recoding is made, or the method by which the sounds are reproduced;

“statutory inquiry” means an inquiry held, or investigation conducted, pursuant to a duty
imposed or power conferred by an enactment;

“statutory register” means a register maintained pursteaatstatutory requirement;

“statutory requirement” means a requirement imposed by an enactment;

“sufficient acknowledgement” has the meaning assigned to it by section 51,

“telecommunications system” means a system for conveying sounds, data or information
or any combination of sounds, images or information, or the representations thereof, by means
of a wire, beam or any other conducting device through which electronically generated
programmecarrying signals are guided over a distance;

“work” means a liteary, dramatic, musical or artistic work, sound recording, film,
broadcast, cable programme, typographical arrangement of a published edition or an original
database and includes a computer program except in Part Il, Chapter 7 where “work” means
“literary, dramatic, musical or artistic work or film”;
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“work of joint authorship” has the meaning assigned to it by section 22;

“writing” includes any form of notation or code whether by hand or otherwise and
regardless of the method by which, or medium in or onalhit is recorded, and references to
“written” shall be construed accordingly.

(2) A reference in this Act to the reception of a broadcast shall include the reception of
a broadcast relayed by means of a telecommunications system.

(3) A reference in liis Act to a prescribed archive shall include references to a
prescribed museum.

(4) A reference in this Act to an archive shall include references to a museum and a
reference in this Act to an archivist shall include references to a curator.

(5) A reference in this Act to a librarian or archivist shall include references to a person
acting on his or her behalf.

(6) A computer program used in the making or operation of databases shall not be
regarded as a database.

(7) The author of a work shall bdeemed to be known where it is possible for a person,
without previous knowledge of the facts, to ascertain the identity of the author of the work by
reasonable enquiry.

(8) The authors of a work of joint authorship shall be deemed to be known where it i
possible for a person, without previous knowledge of the facts, to ascertain the identity of one
or more of the authors of the work by reasonable enquiry.

(9) References in this Act to a permanent collection shall include a collection of works
or soundrecordings in the possession of a library or archive that have been loaned to that
library or archive for an indefinite period.

(10) Where an act which would otherwise infringe any of the rights conferred by this
Act is permitted under this Act it isrielevant whether or not there exists any term or condition
in an agreement which purports to prohibit or restrict that act.

(11) A reference in this Act to the copyright owner or the rightsowner shall include a
reference to a person designated by theyaght owner or the rightsowner to act on his or her
behalf in infringement proceedings.

(12)@) A reference in this Act to a Part, Chapter, Division, section or Schedule is a
reference to a Part, Chapter, Division or section of, or Schedule to, thiisuless it is
indicated that a reference to some other Act is intended.

(b) A reference in this Act to a subsection, paragraph or subparagraph is to the
subsection, paragraph or subparagraph of the provision in which the reference occurs unless it
is indicated that reference to some other provision is intended.
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(c) A reference in this Act to any other enactment shall, except where the context
otherwise requires, be construed as a reference to that enactment as amended by or under any
other enactment cluding this Act.

Construction of references to rightsowner

3—(l) Inthe case of a right conferred by this Act to which different persons are entitled
(whether in consequence of a partial assignment of such right or otherwise) in respect of the
applicdion of the right—

(a) to undertake different acts or classes of acts restricted by that right, or
(b) to undertake one or more acts or classes of acts restricted by that right in different
countries, territories, states or areas, or at different times,

the rightsowner shall be deemed to be the person who is entitled to the right in respect of its
application to the undertaking of the act or class of acts restricted by the right, or, as the case
may be, to the undertaking of the act or class of actwgicesd by the right in the particular
country, territory, state or area or at the particular time, which is relevant to the purpose
concerned.

(2) In relation to a future right to which different persons are prospectively entitled,
references in this Ado the prospective owner shall be construed accordingly.

(3) Where a right conferred by this Act (or any aspect of such right) is owned by more
than one person jointly, references in this Act to the rightsowner are to all the owners, and any
requiremenof the licence of the rightsowner requires the licence of all of the owners.

Construction of references to copyright

4—(1) References in this Act to copyright shall include references to copyright under
any previous enactment conferring copyright.

(2) References in the Act of 1927 to Part VI or VIl of that Act shall be deemed to
include references to this Act.

Encrypted broadcasts
5. A broadcast that is encrypted shall be regarded as being broadcast for lawful direct
public reception where the raas required for decoding the signals for those broadcasts have
been made available by, or with the authority of, the person making the broadcast.
Making and protection of broadcasts
6—(1) Subject to subsection (3), a reference in this Act to the persaking a

broadcast, broadcasting a work, or including a work in a broadcast shall be construed as a
reference—



18

(@) to the person transmitting the programme, where he or she has responsibility to any
extent for its contents, and

(b) to any person prading the programme who makes the arrangements necessary for
its transmission with the person transmitting that programme,

and references to a programme, in the context of broadcasting, shall be construed as references
to any item included in the broaddas

(2) Subject to subsection (3), the place from which a broadcast is made is the place
where, under the control and responsibility of the person making the broadcast, the
programmecarrying signals are introduced into an uninterrupted chain of commtiorica
including, in the case of a satellite transmission, the chain leading to the satellite and down
towards the earth.

(3) Where the place from which a broadcast by way of satellite transmission is made is
located in a country, territory, state or a@aer than a Member State of the EEA and the law
of that country, territory, state or area fails to provide, at least, the following level of
protection:

(a) exclusive rights in relation to broadcasting equivalent to those conferred by section
37,

(b) arightin relation to live broadcasting equivalent to that conferred on a performer by
section 204; and

(c) aright for authors of sound recordings and performers to share in a single equitable
remuneration in respect of the broadcasting of sound rewgsdi

then, the following provisions shall apply:

(i) where the place from which the programicearying signals are transmitted to the
satellite (in this Act that place is referred to as the “uplink station”) is located in a
Member State of the EEA-

() that uplink station shall be treated as the place from which the broadcast is
made, and
(I the person operating the uplink station shall be treated as the person making
the broadcast;
or
(i) where the uplink station is not located in a Member Stditthe EEA but a person
who is established in a Member State of the EEA has commissioned the making of
the broadcast-
(I) the place in which that person has his or her principal establishment in a
Member State of the EEA shall be treated as the placa fahich the
broadcast is made, and
(I that person shall be treated as the person making the broadcast.
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Regulations and orders

7—(1) The Minister may make regulations for the purpose of enabling this Act to have
full effect.

(2) Regulations madender this section may contain such incidental, supplementary
and consequential provisions as appear to the Minister to be necessary or expedient for the
purposes of this Act.

(3) The Minister may make regulations for prescribing any matter referredttosi\ct
as prescribed.

(4) The Government or Minister, as the case may be, may by order amend or revoke an
order made by the Government or the Minister under this Act including an order made under
this subsection (other than an order made under set(R).

Laying of regulations and orders

8. Every order (other than an order made under section 1(2)) or regulation made by the
Minister or the Minister for Finance under this Act shall be laid before each House of the
Oireachtas as soon as may be aftels made and, if a resolution annulling the order or
regulation is passed by either such House within the next 21 days on which that House has sat
after the order or regulation is laid before it, the order or regulation shall be annulled
accordingly, btiwithout prejudice to the validity of anything previously done thereunder.

Expenses

9. The expenses incurred by the Minister in the administration of this Act shall, to such
extent as may be sanctioned by the Minister for Finance, be paid out of mpreasded by
the Oireachtas.

Transitional provisions and repeals

10—(1) The First Schedule shall have effect with respect to transitional matters.

(2) The Acts mentioned in column (2) of Part | of the Second Schedule are hereby
repealed to the extemtentioned in column (3) of that Schedule.

(3) The statutory instruments mentioned in column (2) of Part Il of the Second Schedule
are hereby revoked to the extent mentioned in column (3) of that Schedule.

Prosecution of offences

11—(1) Summary procedings for an offence under this Act may be brought and
prosecuted by the Minister.
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(2) Notwithstanding the provisions of section 10(4) of the Petty Sessions (Ireland) Act,
1851, summary proceedings for an offence under this Act may be commenced amnany t
within 12 months from the date on which the offence was committed.

Offences by bodies corporate

12. Where an offence under this Act is committed by a body corporate and is proved to
have been so committed with the consent, connivance or approwaltofbe attributable to
any neglect on the part of a person being a director, manager, secretary or other officer of the
body corporate, or any other person who was acting or purporting to act in any such capacity,
that person as well as the body corperahall be guilty of an offence and be liable to be
proceeded against and punished as if he or she were guilty of thenrstioned offence.

Offences by members of partnership

13—(1) Without prejudice to any liability of a partner under subsection W@ere an
offence under this Act is committed by a partnership any proceedings shall be brought against
the partnership in the name of the partnership and not in the name of the individual partner.

(2) A fine imposed on a partnership on its convictionproceedings brought under
subsection (1) shall be paid out of the assets of the partnership.

(3) Where a partnership is guilty of an offence under this Act, every partner, other than
a partner who is proved to have been ignorant of or to have atéshtptprevent commission
of the offence, shall also be guilty of the offence and shall be liable to be proceeded against
and punished accordingly.

Service of notices

14—(1) A notice required to be served or given under this Act shall, subject to
subsetion (2), be addressed to the person concerned by name, and may be served on or given
to the person in one of the following ways

(a) by delivering it to the person,

(b) by leaving it at the address at which the person ordinarily resides or, in artase i
which an address for service has been furnished, at that address,

(c) by sending it by post in a prepaid letter to the address at which the person ordinarily
resides or, in a case in which an address for service has been furnished, to that
address,

(d) by sending it by such other method (including electronic method) as the Minister
may decide,

(e) where the address at which the person ordinarily resides cannot be ascertained by
reasonable enquiry and notice is required to be served on, or given tayier in
respect of any premises, by delivering it to a person over the age of 16 years of age
resident in or employed at the premises or by affixing it in a conspicuous position
on or near the premises.
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(2) Where a notice under this Act is to be satvan or given to a person who is the
owner or occupier of any premises and the name of the person cannot be ascertained by
reasonable enquiry, it may be addressed to the person by using the words “the owner” or, as
the case may require, “the occupier”.

(3) For the purposes of this section, a company within the meaning of the Companies
Acts, 1963 to 1999, shall be deemed to be ordinarily resident at its registered office, and every
other body corporate, unincorporated body or person, including a parinetsdi be deemed
to be ordinarily resident at its principal office or place of business.

(4) A person shall not at any time during the period of 3 months after a notice is affixed
under subsection ({g) remove, alter, damage or deface the notice withawful authority.

(5) A person who contravenes subsection (4) shall be guilty of an offence and shall be
liable on summary conviction to a fine not exceeding £1,500.

Fees

15. The Public Offices Fees Act, 1879, shall not apply in respect of anygdagable
under this Act.

Jurisdiction of Courts
16. An appeal lies from the making of an order under this-Act

(@) from the District Court to the Circuit Court, where the order is made by the District
Court,

(b) from the Circuit Court to the High Cotyrwhere the order is made by the Circuit
Court,

(c) from the Central Criminal Court to the Court of Criminal Appeal, where the order is
made by the Central Criminal Court.

PART I
COPYRIGHT

Chapter 1
Subsistence of Copyright

Copyright and copyright wrks
17—(1) Copyright is a property right whereby, subject to this Act, the owner of the
copyright in any work may undertake or authorise other persons in relation to that work to
undertake certain acts in the State, being acts which are designatdusbpd as acts
restricted by copyright in a work of that description.

(2) Copyright subsists, in accordance with this Act-n
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(a) original literary, dramatic, musical or artistic works,

(b) sound recordings, films, broadcasts or cable programmes,
(c) the typographical arrangement of published editions, and
(d) original databases.

(3) Copyright protection shall not extend to the ideas and principles which underlie any
element of a work, procedures, methods of operation or mathematical concepis i@aspect
of original databases, shall not extend to their contents and is without prejudice to any rights
subsisting in those contents.

(4) Copyright shall not subsist in a work unless the requirements for copyright
protection specified in this Pantith respect to qualification are complied with.

(5) Copyright shall not subsist in a work which infringes, or to the extent that it
infringes, the copyright in another work.

(6) Copyright shall not subsist in a work which is, or to the extent thiat & copy taken
from a work which has been previously made available to the public.

Copyright in literary, dramatic
or musical works and original databases

18—(1) Copyright shall not subsist in a literary, dramatic or musical work or an
original datalase until that work is recorded in writing or otherwise by or with the consent of
the author.

(2) References in this Part to the time at which, or the period during which, a work
referred to in subsection (1) is made are to the time at which, or thedpduring which, that
work is so recorded.

(3) Copyright may subsist in a work that is recorded and may subsist in the recording of
a work.

Copyright in sound recordings

19. Copyright shall not subsist in a sound recording until the first fixatiothefsound
recording is made.

Exclusion of copyright in retransmission
20—(1) Subject to subsection (2), copyright shall not subsist in the transmission of a
broadcast or other material in a cable programme service unless the transmission alters the

content of the broadcast or other materials.

(2) Nothing in subsection (1) shall affect the copyright subsisting in the broadcast or
other material arising other than by virtue of the transmission.
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Chapter 2
Authorship and Ownership
of Copyright

Interpretation of author
21. In this Act, “author” means the person who creates a work and includes:

(@) inthe case of a sound recording, the producer;

(b) inthe case of a film, the producer and the principal director;

(c) in the case of a broadcast, therpon making the broadcast or in the case of a
broadcast which relays another broadcast by reception and immediate
retransmission, without alteration, the person making that other broadcast;

(d) inthe case of a cable programme, the person providingahke programme service
in which the programme is included,;

(e) inthe case of a typographical arrangement of a published edition, the publisher;

() in the case of a work which is compuigenerated, the person by whom the
arrangements necessary for tireation of the work are undertaken;

(9) inthe case of an original database, the individual or group of individuals who made
the database; and

(h) inthe case of a photograph, the photographer.

Works of joint authorship
22—(1) In this Act, “a work d joint authorship” means a work produced by the
collaboration of two or more authors in which the contribution of each author is not distinct

from that of the other author or authors.

(2) A film shall be treated as a work of joint authorship unlesspghaducer and the
principal director are the same person.

(3) A broadcast shall be treated as a work of joint authorship if more than one person
makes the broadcast and the contribution of each person is not distinct from that of any of the
others involve in making that broadcast.

(4) References in this Act to the author of a work shall, unless otherwise provided, be
construed, in relation to a work of joint authorship, as references to all of the authors of the
work.

First ownership of copyright

23—(1) The author of a work shall be the first owner of the copyright urless
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(@) the work is made by an employee in the course of employment, in which case the
employer is the first owner of any copyright in the work, subject to any agreement
to the contary,

(b) the work is the subject of Government or Oireachtas copyright,

(c) the work is the subject of the copyright of a prescribed international organisation, or

(d) the copyright in the work is conferred on some other person by an enactment.

(2) Where a work, other than a computer program, is made by an author in the course of
employment by the proprietor of a newspaper or periodical, the author may use the work for
any purpose, other than for the purposes of making available that work to newspapers
periodicals, without infringing the copyright in the work.

Chapter 3
Duration of Copyright

Duration of copyright in a literary,
dramatic, musical or artistic work
or an original database

24—(1) The copyright in a literary, dramatic, musical otistic work, or an original
database shall expire 70 years after the death of the author, irrespective of the date on which
the work is first lawfully made available to the public.

(2) The copyright in a work specified in subsection (1) which is anonymnou
pseudonymous shall expire 70 years after the date on which the work is first lawfully made
available to the public.

(3) Inrespect of an anonymous or pseudonymous work referred to in subsectien (2)

(@) where the pseudonym adopted by the auth@vés no doubt as to his or her
identity,

(b) where the author discloses his or her identity, or

(c) where his or her identity becomes known during the 70 years from the date on
which the work is first lawfully made available to the public,

the copyrightin that work shall expire 70 years after the death of that author.
Duration of copyright in films

25—(1) Subject to subsection (2), the copyright in a film shall expire 70 years after the
last of the following persons dies, namely:

(@) the principaldirector of the film;

(b) the author of the screenplay of the film;

(c) the author of the dialogue of the film;

(d) the author of music specifically composed for use in the film.
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(2) Where a film is first lawfully made available to the public durithge period of 70
years following the death of the last of the persons specified in subsection (1), the copyright in
that film shall expire 70 years after the date of such making available.

(3) Where the copyright in a film has expired, a person who,rafteh expiration,
makes available to the public the film or causes the film to be so made available shall not
infringe the copyright in any work included in the film.

Duration of copyright
in sound recordings

26. The copyright in a sound recording shexpire—

(@) 50 years after the sound recording is made, or
(b) where it is first lawfully made available to the public during the period specified in
paragraph{a), 50 years after the date of such making available.

Duration of copyright
in broadcasts

27—(1) The copyright in a broadcast shall expire 50 years after the broadcast is first
lawfully transmitted.

(2) The copyright in a repeat broadcast shall expire at the same time as the copyright in
the original broadcast and no copyright shall sabsi a repeat broadcast which is transmitted
after the expiration of the copyright in the original broadcast.

Duration of copyright
in cable programmes

28—(1) The copyright in a cable programme shall expire 50 years after the cable
programme is firstawfully included in a cable programme service.

(2) The copyright in a repeat cable programme shall expire at the same time as the
copyright in the original cable programme and no copyright shall subsist in a repeat cable
programme which is included in aable programme service after the expiration of the
copyright in the original cable programme.

Duration of copyright
in typographical arrangements

29. The copyright in a typographical arrangement of a published edition shall expire 50
years after theate on which it is first lawfully made available to the public.

Duration of copyright
in computefrgenerated works
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30. The copyright in a work which is computgenerated shall expire 70 years after the
date on which the work is first lawfully made availle to the public.

Duration of copyright
in works in volumes, parts, etc.

31. Where a work is lawfully made available to the public in volumes, parts,
instalments, issues or episodes and the copyright subsists from the date on which the work is
so madevailable, the copyright shall subsist in respect of each separate item.

Miscellaneous matters
in relation to duration

32—(1) Where the identity of the author of an anonymous or pseudonymous work
becomes known or is disclosed after the term of copyrigrovided in section 24(2) has
expired, the term of copyright provided in subsection (1) of that section shall not apply, and
copyright in the work shall be deemed to have expired 70 years from the date on which the
work was first lawfully made available the public.

(2) Copyright shall not subsist in an anonymous or pseudonymous literary, dramatic,
musical or artistic work, or original database where it is reasonable to presume that the author
has been dead for 70 years or more.

(3) Copyright shallnot subsist in an anonymous or pseudonymous film where it is
reasonable to presume that the last of any of the persons specified in section 25 has been dead
for 70 years or more.

(4) In relation to works of joint authorship, the reference in sectionid?the death of
the author shall be construed

(a) where the identity of all of the authors is known, as a reference to the death of the
last of the joint authors, or

(b) where the identity of any of the authors is known and the identity of one or ofore
the others is not, as a reference to the death of the last of the joint authors whose
identity is known.

(5) In relation to a work of joint authorship, references to the identity of the author
becoming known or being disclosed shall be construed fasergces to the identity of any of
the authors becoming known or being disclosed.

Expiry of copyright
33. Where the term of copyright in a work is not calculated from the death of the author

or authors and the work is not lawfully made available to plublic within 70 years of its
creation, the copyright in that work shall expire on the expiration of that period of 70 years.
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Making available of a work
not previously made available

34. Any person who, after the expiration of the copyright in a wdakyfully makes
available to the public for the first time a work which was not previously so made available,
shall benefit from rights equivalent to the rights of an author, other than the moral rights, for
25 years from the date on which the work is filstvfully made available to the public.

Calculation of term of copyright

35. Where a term of copyright is provided for in this Act, the term shall be calculated
from the first day of January of the year following the event that gives rise to that term.

Nonapplication of certain provisions
on duration to
Government copyright, etc.

36. Sections 24 to 35 shall not apply to Government or Oireachtas copyright or to the
copyright of prescribed international organisations.

Chapter 4
Rights of Copyright Owner

Acts restricted by
copyright in a work

37—(1) Subject to the exceptions specified in Chapter 6 and to any provisions relating
to licensing in this Part, the owner of the copyright in a work has the exclusive right to
undertake or authorise othesundertake all or any of the following acts, namely:

(@) to copy the work;

(b) to make available to the public the work;

(c) to make an adaptation of the work or to undertake either of the acts referred to in
paragraplt{a) or (b) in relation to an adatation,

and those acts shall be known and in this Act referred to as “acts restricted by copyright”.

(2) The copyright in a work is infringed by a person who without the licence of the
copyright owner undertakes, or authorises another to undertakegfdhg acts restricted by
copyright.

(3) References to the undertaking of an act restricted by the copyright in a work shall
relate to the work as a whole or to any substantial part of the work and to whether the act is
undertaken directly or indirectly
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Playing of sound
recordings—icences of right

38—(1) Notwithstanding the provisions of section 37, where a person propoeses to

(@)
(b)

play a sound recording in public, or
include a sound recording in a broadcast or a cable programme service,

heor she may do so as of right where he or-she

(i)
(ii)
(2)

agrees to make payments in respect of such playing or inclusion in a broadcast or a
cable programme service to a licensing body, and
complies with the requirements of this section.

A person mg avail of the right to play a sound recording in public or to include a

sound recording in a broadcast or a cable programme service, where he-er she

(@)

(b)

(€)
(d)
()

(3)

gives notice to each licensing body concerned of his or her intention to play sound
recordings in pblic or include sound recordings in a broadcast or a cable
programme service,

informs each of those bodies of the date on and from which he or she intends to play
sound recordings in public or include sound recordings in a broadcast or a cable
progranme service,

makes payments to the licensing body at intervals of not less than 3 months in
arrears,

complies with any reasonable conditions relating to payments under this section as
may be notified to him or her by the licensing body from titodime, and

complies with any reasonable requests for information from the licensing body to
enable it to calculate and manage payments under this section.

A person who satisfies the conditions specified in subsection (2) shall be deemed to

bein the same position as regards infringement of copyright as if he or she had been the holder
of a licence granted by the owner of the copyright in question at all material times.

(4)

Where the person intending to play sound recordings in public orctade sound

recordings in a broadcast or a cable programme service and the licensing body fail to reach
agreement as to fair payment under subsection (2) within a reasonable time, the terms of the
proposed agreement shall be referred to the Controlledébermination of the amount and
terms of payment.

(5)

In the case of a dispute referred to the Controller under subsection (4), a person shall

not exercise the right conferred by subsection (1) unless he ershe

(@)

gives reasonable notice to the Catigr that he or she has commenced or intends to
commence the playing of sound recordings in public and that a dispute has arisen
between him or her and the licensing body concerned as to the terms of payment
and the exercise of the right; and
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(b) appliesto the Controller for a determination under subsection (4).

(6) Where the terms of a proposed agreement are referred to the Controller under
subsection (4) a person shall not exercise a right conferred by subsection (1) unless he or
she—

(@) gives noice in writing to the Controller of his or her intention to exercise the right,
and of the date on which he or she proposes to begin to do so, and
(b) applies in writing to the Controller for a determination under subsection (4).

(7) On an applicationa settle the terms of payment being referred to the Controller, he
or she shall consider the matter and make such order as he or she may determine to be
reasonable in the circumstances and that order shall take effect on and from the date on which
the appicant begins to exercise the right, and any necessary repayments or further payments
shall be made in respect of amounts which, in consequence of the terms of the order, have
fallen due.

(8) Where no request for payment has been made by the licensiryg twodhere the
amount requested by the licensing body is disputed by the person exercising the right then,
pending the making of an order by the Controller under subsection (7), the person exercising
the right shall pay to the licensing body such amounha or she considers reasonable, and
shall notify the licensing body and the Controller of his or her intention to do so.

(9) A person exercising the right conferred by subsection (1), or who has given notice to
the Controller of his or her intention tdo so, may also refer to the Controller the question
of—

(a) whether any condition relating to payment, notice of which has been given to him or
her by the licensing body concerned is a reasonable condition, or

(b) whether any licence condition, notioé which has been given to him or her by the
licensing body in question, is a reasonable condition, or

(c) whether any information required by the licensing body is information which the
licensing body can reasonably require him or her to provide.

(10) Where a reference is made under subsection (9), the Controller shall consider the
matter and make such order as he or she may determine to be reasonable in the circumstances.

(11) A person exercising the right conferred by subsection (1) or a licehsidg may
apply to the Controller to review any order under subsection (7) or (10).

(12) An application under subsection (11) may not be made except with the special
leave of the Controller

(@) within 12 months from the date of the order or of the d&m on a previous
application under this section, or
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(b) where the order was made so as to be in force for 15 months or less or, as a result of
the decision on a previous application, is due to expire within 15 months of that
decision,

until at least 3nonths before the expiration of the order.

(13) Where an application is made under subsection (11), the Controller shall consider
the matter and make such order confirming or varying the original order as he or she may
determine to be reasonable in thiecamstances and any order made under this subsection
shall be for such period as may be specified by the Controller.

(14) This section shall not apply in any circumstances where sound recordings are made
available to the public by wire or wireless meanssuch a way that members of the public
may access the sound recordings from a place and at a time individually chosen by them
(including the making available of copies of sound recordings through the Internet).

(15) Notwithstanding section 149, in ghsection “licensing body” means a society, a
company registered under the Companies Acts, 1963 to 1999, or other organisation which has
as one of its objects the negotiation or granting of licences to play sound recordings in public
or to include sound ordings in broadcasts or cable programme services, either as owner or
prospective owner of copyright in the said sound recording or as his or her exclusive licensee,
agent or designated representative and shall include a human person who has the right to
negotiate or grant a licence to play sound recordings in public or to include sound recordings
in broadcasts or cable programme services, either as owner or prospective owner of copyright
in the sound recordings.

Reproduction right

39—(1) References ithis Part to copying shall be construed as including references to
all or any of the following, namely:

(@) inrelation to any work—
(i) storing the work in any medium,
(i) the making of copies which are transient or incidental to some other uke of t
work;

(b) in relation to an artistic work, the making of a copy in three dimensions of a two
dimensional work and the making of a copy in two dimensions of a three
dimensional work;

(c) inrelation to a film, television broadcast or cable programmaking a photograph
of the whole or a substantial part of any image forming part of the film, broadcast or
programme;

(d) inrelation to a typographical arrangement of a published edition, making a
reprographic copy of the arrangement.

(2) There shall ba right of the owner of copyright to copy a work or to authorise others
to do so which shall be known and in this Part referred to as the “reproduction right”.
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Making available right

40—(1) References in this Part to the making available to the puablecwork shall be
construed as including all or any of the following, namely:

(a) making available to the public of copies of the work, by wire or wireless means, in
such a way that members of the public may access the work from a place and at a
time dhosen by them (including the making available of copies of works through the
Internet);

(b) performing, showing or playing a copy of the work in public;

(c) broadcasting a copy of the work;

(d) including a copy of the work in a cable programme service;

(e) issuing copies of the work to the public;

(f) renting copies of the work;

(9) lending copies of the work without the payment of remuneration to the owner of the
copyright in the work,

and references to “lawfully making available to the public” $hatan the undertaking of any
of the acts referred to in paragrap(as to (g) by or with the licence of the copyright owner.

(2) References in this Part to the making available to the public of copies of a work
shall include the making available to thablic of the original of the work.

(3) Subject to subsection (4), the provision of facilities for enabling the making
available to the public of copies of a work shall not of itself constitute an act of making
available to the public of copies of the vko

(4) Without prejudice to subsection (3), where a person who provides facilities referred
to in that subsection is notified by the owner of the copyright in the work concerned that those
facilities are being used to infringe the copyright in that warld that person fails to remove
that infringing material as soon as practicable thereafter that person shall also be liable for the
infringement.

(5) Without prejudice to subsection (4), the Minister may prescribe the form of the
notice to be given undehat subsection and the form shall speeHy

(a) the name and address of the person claiming to be the owner of the copyright in the
work concerned,

(b) the grounds that the person requesting the removal of material has for such removal,
and

(c) alist of the material which is to be removed.

(6) References in this Part to “performance”, in relation to a work, shall inetude

(a) delivery, in the case of lectures, addresses, speeches and sermons, and
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(b) any means of presentation of sounds or imageany combination of sounds or
images or representations thereof, including presentation by means of a sound
recording, film, broadcast or cable programme of the work.

(7) Where copyright in a work is infringed by its being performed, played or shiawn
public, by means of apparatus for receiving sounds, images or data or any combination of
sounds, images or data, or the representations thereof, conveyed by any means, the person by
whom sounds, images or data or any combination of sounds, images ar atathe
representations thereof, are sent shall not be regarded as liable for the infringement and a
performer shall not be regarded as liable for the infringement to the extent that the
infringement relates to his or her activity as a performer.

(8) There shall be a right of the owner of copyright to make available to the public
copies of a work or to authorise others to do so which shall be known and in this Part referred
to as the “making available right”.

Distribution right

41—(1) References imhis Part to the issue of copies of a work to the public shall be
construed as including:

(@) the act of putting into circulation in a Member State of the EEA copies not
previously put into circulation in a Member State of the EEA by or with the licence
of the copyright owner; or

(b) the act of putting into circulation outside the Member States of the EEA copies not
previously put into circulation in a Member State of the EEA or elsewhere.

(2) Without prejudice to the rental right or the lending riglgferences in this Part to
the issue of copies of a work to the public shall not include:

(@) any subsequent circulation of copies previously put into circulation; or
(b) any subsequent importation of such copies into the State or any other Memiger Stat
of the EEA,

except in so far as subsection (@)applies to putting into circulation in the Member States of
the EEA copies previously put into circulation outside the Member States of the EEA.

(3) References in this section to “circulation” shaltlnde sale, rental or loan.

(4) There shall be a right of the owner of copyright to issue copies of a work to the
public or to authorise others to do so which shall be known and in this Part referred to as the
“distribution right”.

Rental and lending ght

42—(1) References in this Part to “rental” or “lending” shall be construed as including
references to the rental or lending of:
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(@) aliterary, dramatic or musical work, film or original database;

(b) an artistic work, other than
() awork ofarchitecture in the form of a building or a model for a building, or
(i) a work of applied art;

(c) asound recording; or

(d) atypographical arrangement of a published edition,

and shall not include, in the case of a computer program, rentals whengdgram itself is
not the essential object of the rental.

(2) In this Part, subject to subsection{3)

(@) “rental” means making a copy of a work available for use, on terms that it is to be or
may be returned after a limited period of time, for dir@r indirect economic or
commercial advantage, and

(b) “lending” means making a copy of a work available for use, on terms that it is to be
or may be returned after a limited period of time, otherwise than for direct or
indirect economic or commercialdaantage, through an establishment to which
members of the public have access.

(3) References in this Part to “rental” or “lending” shall not include the making available
of copies of a work for the purposes-ef

(@) performing, playing or showing in plib, broadcasting or inclusion in a cable
programme service,

(b) exhibition in public, or

(c) on the spot reference use.

(4) The making of a copy of a work available between establishments to which
members of the public have access shall not infrifigecopyright in the work.

(5) For the purpose of this section, where lending by an establishment to which
members of the public have access gives rise to a payment the amount of which does not
exceed that which is necessary to cover the operating coske establishment, there is no
direct or indirect economic or commercial advantage.

(6)(@) There shall be a right of the owner of copyright to rent copies of a work or to
authorise others to do so which shall be known and in this Part referredhe antal right”.

(b) There shall be a right of the owner of copyright to lend copies of a work or to
authorise others to do so which shall be known and in this Part referred to as the “lending
right”.

Infringement by adaptation of works

43—(1) Forthe purposes of section 37
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(a) an adaptation is made when it is recorded in writing or otherwise, and

(b) it shall be immaterial to the interpretation of this section whether the adaptation has
been recorded in writing or otherwise at the time an astricted by copyright is
undertaken.

(2) Without prejudice to the generality of section 37€})in this Part, “adaptation” in
relation te—

(@) a literary or dramatic work, film, sound recording, broadcast, cable programme or
typographical arrangemeaf a published edition, includes
(i) atranslation, arrangement or other alteration of the work,
(i) aversion of a dramatic work which is converted into a-{goamatic work or
the conversion of a nedramatic work into a dramatic work, and
(i) aversion of a work in which the story or action is conveyed wholly or mainly
by means of pictures in a form suitable for reproduction;
(b) a musical work, includes a translation, arrangement or other alteration or
transcription of the work;
(c) an artistc work, includes a collage of the work with other works, an arrangement or
other alteration of the work;
(d) a computer program, includes a translation, arrangement or other alteration of the
computer program; or
(e) an original database, includes a tkation, arrangement or other alteration of the
original database.

(3) In this section “translation”, in relation to a computer program, includes the making
of a version of the computer program in which it is converted into or out of a computer
languageor code or into a different computer language or code.

Chapter 5
Secondary Infringement of Copyright

Interpretation of infringing copy

44—(1) In this Part “infringing copy”, in relation to a copyright work, shall be
construed in accordance with ttgsction.

(2) A copy shall be an infringing copy

(@) where the making of it constitutes an infringement of the copyright in the work
concerned, or

(b) where it has been or is to be imported into the State, and its making in the State
would have constiited an infringement of the copyright in the work concerned, or a
breach of an exclusive licence agreement relating to that work.
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(3) A copy of a work which has previously been issued to the public in accordance with
section 41 in any Member State ofetieEA by, or with the licence of, the copyright owner
shall not be deemed to be an infringing copy for the purposes of subsection (2).

(4) Where, in any proceedings for infringement of the copyright in a work, the issue
arises whether a copy is an infgimg copy and it is proved that

(a) the copy is a copy of the work concerned, and
(b) copyright subsists in that work or has subsisted at any time in that work,

it shall be presumed until the contrary is proved that the copy was made at a time when
copyright subsisted in the work.

Secondary infringement:
dealing with infringing copy

45. A person infringes the copyright in a work where he or she without the licence of
the copyright owner

(a) sells, rents or lends, or offers or exposes for saletater loan,

(b) imports into the State, otherwise than for his or her private and domestic use,

(c) inthe course of a business, trade or profession, has in his or her possession, custody
or control, or makes available to the public, or

(d) otherwisethan in the course of a business, trade or profession, makes available to
the public to such an extent as to prejudice the interests of the owner of the
copyright,

a copy of the work which is, and which he or she knows or has reason to believe is, an
infringing copy of the work.

Secondary infringement:
providing means
for making infringing copies

46—(1) A person infringes the copyright in a work where he or she, without the licence
of the copyright owner

(@) makes,

(b) sells, rents or lends, or @fs or exposes for sale, rental or loan,
(c) imports into the State, or

(d) has in his or her possession, custody or control,

an article specifically designed or adapted for making copies of that work, knowing or having
reason to believe that it has lmeer is to be used to make infringing copies.

(2) A person infringes the copyright in a work where he or she, without the licence of
the copyright owner, transmits the work by means of a telecommunications system (otherwise
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than by broadcasting or inclias in a cable programme service) knowing or having reason to
believe that infringing copies of the work may be made by means of the reception of the
transmission in the State or elsewhere.

Secondary infringement:
permitting use of premises
for infringing performances

47 —(l) Where the copyright in a work is infringed by a performance at a place of
public entertainment, any person who gave permission for that place to be used for the
performance shall also be liable for the infringement unless, whempénabn gave
permission, he or she had reason to believe that the performance would not infringe copyright.

(2) In this section, “place of public entertainment” includes premises which are
occupied mainly for other purposes and which are from time te timade available for hire
for the purpose of public entertainment.

Secondary infringement:
permitting use of apparatus
for infringing performances

48. Where the copyright in a work is infringed by a public performance of the work, or
by playing or showng the work in public, by means of apparatusfer

(@) playing sound recordings,

(b) showing films, or

(c) receiving sounds or images or any combination of sounds or images, or the
representations thereof, conveyed by any means,

the following persons il also be liable for the infringement:

(i) a person who supplied the apparatus, or any substantial part thereof if, when he or she
supplied the apparatus or part thereof
() he or she knew or had reason to believe that the apparatus was likelyisethe
to infringe copyright, or
(I) inthe case of apparatus the normal use of which involves a public performance,
playing or showing, he or she had reason to believe that it would be used to
infringe copyright;

(i) an owner or occupier of premises whave permission for the apparatus to be brought
onto the premises if, when the owner or occupier gave permission, he or she knew or
had reason to believe that the apparatus was likely to be used to infringe copyright; and

(i) a person who supplied apy of a sound recording or film used to infringe copyright
if, when the person supplied it, he or she knew or had reason to believe that what was
supplied, or a copy made directly or indirectly therefrom, was likely to be used to
infringe copyright.
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Chapter 6
Acts Permitted in Relation
to Works Protected by Copyright

Exemptions in respect of copyright works

49. In this Part, an act may be exempted under more than one category of exemption
and the exemption of an act under one category of exemptiohrsitgdreclude its exemption
under another category.

Fair dealing:
research or private study

50—(1) Fair dealing with a literary, dramatic, musical or artistic work, sound
recording, film, broadcast, cable programme, or -etectronic original databasdor the
purposes of research or private study, shall not infringe any copyright in the work.

(2) Fair dealing with a typographical arrangement of a published edition for the
purposes of research or private study shall not infringe any copyright iarthagement.

(3) The copying by a person, other than the researcher or private student, is not fair
dealing where—

(@) in the case of a librarian or archivist, he or she does anything which is not permitted
under section 63, or

(b) in any other casethe person copying knows or has reason to believe that the
copying will result in copies of substantially the same material being provided to
more than one person at approximately the same time and for substantially the same
purpose.

(4) In this Part, “fir dealing” means the making use of a literary, dramatic, musical or
artistic work, film, sound recording, broadcast, cable programme;etextronic original
database or typographical arrangement of a published edition which has already been lawfully
mack available to the public, for a purpose and to an extent which will not unreasonably
prejudice the interests of the owner of the copyright.

(5) In this Part, the following acts are not fair deaklng

(a) converting a computer program expressed in a level computer language into a
version expressed in a higher level computer language, or

(b) copying a computer program in an incidental manner in the course of converting
that program.
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Fair dealing: criticism or review

51—(1) Fair dealing with a wik for the purposes of criticism or review of that or
another work or of a performance of a work shall not infringe any copyright in the work where
the criticism or review is accompanied by a sufficient acknowledgement.

(2) Fair dealing with a work (othhethan a photograph) for the purpose of reporting
current events shall not infringe copyright in that work, where the report is accompanied by a
sufficient acknowledgement.

(3) In this Part, “sufficient acknowledgement” means an acknowledgement ideqtifyi
the work concerned by its title or other description and identifying the author urless

(@) inthe case of a work which has been lawfully made available to the public, it was so
made available anonymously, or

(b) in the case of a work which has noeén made available to the public, it is not
possible for a person without previous knowledge of the facts to ascertain the
identity of the author of the work by reasonable enquiry.

Incidental inclusion of copyright material

52—(1) The copyright in a wik is not infringed by its inclusion in an incidental
manner in another work.

(2) The copyright in a work is not infringed by the making available to the public of
copies of anything the making of which was not, by virtue of subsection (1), an infrirgeme
of the copyright.

(3) A work shall not be regarded as included in an incidental manner in another work
where it is included in a manner where the interests of the owner of the copyright are
unreasonably prejudiced.

(4) The copyright in a work whichas been lawfully made available to the public is not
infringed by the use of quotations or extracts from the work, where such use does not
prejudice the interests of the owner of the copyright in that work and such use is accompanied
by a sufficient acknaledgement.

EDUCATION

Acts done for purposes
of instruction or examination

53—(1) Subject to subsection (2), the copyright in a literary, dramatic, musical or
artistic work or the typographical arrangement of a published edition is not infringets by i
being copied in the course of instruction or of preparation for instruction.
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(2) Subsection (1) shall not apply unless

(a) the copying is done by or on behalf of a person giving or receiving instruction,
(b) the copying is not by means of a reprogin& process, and
(c) the copy is accompanied by a sufficient acknowledgement.

(3) Subject to subsection (4), the copyright in a sound recording, film, broadcast, cable
programme or an original database is not infringed by its being copied in the colrse
instruction or of preparation for instruction.

(4) Subsection (3) shall not apply unless

(a) the copying is done by or on behalf of a person giving or receiving instruction,
(b) the copying results in only a single copy being made, and
(c) the copyis accompanied by a sufficient acknowledgement.

(5) Subject to subsection (6), the copyright in a work is not infringed by anything done
for the purposes of an examination by way of setting questions, communicating questions to
the candidates or answegiguestions.

(6) Subsection (5) shall not apply to the making of a reprographic copy of a musical
work for use by an examination candidate in performing the work.

(7) Where a copy that would otherwise be an infringing copy is made under this section
but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or
otherwise made available to the public, it shall be treated as an infringing copy for those
purposes and for all subsequent purposes.

Anthologies for educational s

54—(1) Subject to subsection (2), the inclusion of a short passage from a literary,
dramatic or musical work, original database or typographical arrangement of a published
edition which has been lawfully made available to the public in a collectiag-th

(@) isintended for use-
() in educational establishments and is so described in its title, or
(i) in any advertisements issued by or on behalf of the publisher,
and

(b) consists mainly of material in which no copyright subsists,

shall not infrirge the copyright in the work where the work itself is not intended for use in
those establishments and the inclusion is accompanied by a sufficient acknowledgement.

(2) Subsection (1) shall not authorise the inclusion of more than 2 excerpts from works
by the same author in collections which have been lawfully made available to the public by the
same publisher within a period of 5 years.
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(3) In relation to any given passage the reference in subsection (2) to excerpts from
works of the same auther

(@) includes excerpts from works by him or her in collaboration with another author,
and

(b) where the passage concerned is from such a work, includes excerpts from works by
any of the authors, whether alone or in collaboration with another author.

(4) Refeences in this section to the use of a work in an educational establishment shall
be construed as references to any use of that work for the educational purposes of that
establishment.

Performing, playing or showing work
in course of activities
of educatimal establishment

55—(1) The performance of a literary, dramatic or musical work before an audience
limited to persons who are teachers in or pupils in attendance at an educational establishment
or other persons directly connected with the activitiethat establishment—

(a) by a teacher or pupil in the course of the activities of the establishment concerned,
or
(b) at the establishment by any person for the purposes of instruction,

is not a public performance for the purposes of infringement of Bgpi

(2) The playing or showing of a sound recording, film, broadcast or cable programme at
an educational establishment before an audience referred to in subsection (1) for the purposes
of instruction is not a playing or showing of the work in publior the purposes of
infringement of copyright.

(3) For the purposes of this section, a person is not directly connected with the activities
of an educational establishment by reason only that he or she is a parent or guardian of a pupil
in attendance ahe educational establishment concerned.

(4) The Minister may specify by order establishments (other than schools) to be
educational establishments for the purposes of this Act.

Recording by educational establishments
of broadcasts and cable programmes

56—(1) A fixation of a broadcast or a cable programme, or a copy of such a fixation,
may be made by or on behalf of an educational establishment for the educational purposes of
that establishment without infringing the copyright in the broadcast oegatolgramme, or in
any work included in the broadcast or cable programme.
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(2) This section shall not apply where there is a licensing scheme certified under section
173 and the person making the copies knew or ought to have been aware of the existence of
the licensing scheme.

(3) Where a copy which would otherwise be an infringing copy is made under this
section but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or
otherwise made available to the public, it sha#l treated as an infringing copy for those
purposes and for all subsequent purposes.

Reprographic copying
by educational establishments
of certain works

57—(1) Reprographic copies of passages from literary, dramatic or musical works or
typographical aangements of published editions or original databases which have been
lawfully made available to the public may, to the extent permitted under this section, be made
by or on behalf of an educational establishment for the educational purposes of that
estabishment without infringing any copyright in the work, subject to those copies being
accompanied by a sufficient acknowledgement.

(2) Not more than 5 per cent of any work may be copied by or on behalf of an
educational establishment under this sectioarig calendar year.

(3) This section shall not apply where there is a licensing scheme certified under section
173 and the person making the copies knew or ought to have been aware of the existence of
the licensing scheme.

(4) The terms of a licence gmged to an educational establishment authorising the
reprographic copying for the educational purposes of that establishment of passages from
literary, dramatic or musical works or the typographical arrangements of published editions or
original databasesyhich have been lawfully made available to the public, shall be void in so
far as they purport to restrict the proportion of a work which may be copied (whether on
payment or free of charge) to less than that which would be permitted under this section.

(5) Where a copy which would otherwise be an infringing copy is made under this
section but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or
otherwise made available to the public, it shall be treated as an infgngopy for those
purposes and for all subsequent purposes.

Copyright not infringed by lending

58—(1) Subject to subsection (2), educational establishments and establishments to
which members of the public have access shall be exempt from the payfentuneration
under section 40(1y) and shall not infringe the copyright in a work by the lending of copies
of the work.
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(2) The Minister shall prescribe the educational establishments and the establishments
to which members of the public have accessthe purposes of subsection (1).

LIBRARIES AND ARCHIVES

Regulations relating
to copying by libraries and archives

59—(1) The Minister may make regulations for the purposes of this section and those
regulations may make different provisions for diént descriptions of libraries or archives
and for different purposes.

(2) Without prejudice to the generality of subsection (1), the Minister may prescribe the

libraries and archives to which sections 60 to 67 apply and may prescribe all or any of the
following:

(a) the conditions that are to be complied with when a librarian or archivist of a
prescribed library or prescribed archive makes and supplies a copy of any part of a
work which has been lawfully made available to the public to a person raguari
copy;

(b) the conditions that are to be complied with when a librarian or archivist of a
prescribed library or prescribed archive makes and supplies to another prescribed
library or prescribed archive a copy of a work or part of a work which has been
lawfully made available to the public and is required by that other prescribed library
or prescribed archive;

(c) the conditions that are to be complied with before a librarian or archivist of a
prescribed library or prescribed archive makes a copy of kwothe permanent
collection of the prescribed library or prescribed archive in order to preserve or
replace that work in the permanent collection of that library or archive, or in the
permanent collection of another prescribed library or prescribedvach

(d) the conditions that are to be complied with by a librarian or archivist of a prescribed
library or prescribed archive when making or supplying a copy of the whole or part
of certain works which have not been lawfully made available to the putdio fa
work in the prescribed library or prescribed archive to a person requiring the copy.

Libraries and archives: declarations

60—(1) Where regulations made by the Minister under section 59 require a librarian or
archivist to be satisfied as to any ttex before making or supplying a copy of a werk

(@) the librarian or archivist concerned may rely on a declaration as to that matter by the
person requesting the copy, unless the librarian or archivist is aware that it is false in
a material particularand

(b) in such cases as may be prescribed, the librarian or archivist shall not make or
supply the copy in the absence of a declaration in such form as may be prescribed.
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(2) Where a person requesting a copy of a work makes a declaration which igfalse
material particular and is supplied with a copy which would have been an infringing copy if
made by him or her

(@) he or she shall be liable for infringement of copyright as if he or she had made the
copy, and
(b) the copy shall be treated as arffringing copy.

Copying by librarians or archivists:
articles in periodicals

61—(1) The librarian or archivist of a prescribed library or prescribed archive may,
where the prescribed conditions are complied with, make and supply a copy of an artiee or
contents page in a periodical without infringing any copyright in the article, the contents page
or in any illustrations accompanying the article or the contents page or in the typographical
arrangement.

(2) A copy made under subsection (1) shall hetsupplied other than to a person who
satisfies the librarian or archivist that he or she requires that copy for the purposes of research
or private study and he or she shall not use it for any other purpose and that person shall not be
furnished with moe than one copy of the same article unless the person satisfies the librarian
or archivist that the previous copy has been lost, stolen, discarded or destroyed or a reasonable
period of time has elapsed, and that person shall not be furnished with ntictesairom a
volume of a periodical than the number of issues that comprise that volume or 10 per cent of
the volume, whichever is the greater.

(3) In this section, “article” includes an item of any description in a periodical with the
exception of theable of contents.

Copying by librarians or archivists:
parts of works lawfully
made available to public

62—(1) The librarian or archivist of a prescribed library or prescribed archive may,
where the prescribed conditions are complied with, make applg@a copy of part of a work
(other than an article or the contents page in a periodical) which has been lawfully made
available to the public without infringing any copyright in the work, in any illustrations
accompanying the work or in the typographieatangement.

(2) A copy made under subsection (1) shall not be supplied other than to a person who
satisfies the librarian or archivist that he or she requires that copy for the purposes of research
or private study and he or she shall not use it foy ather purpose and that person shall not be
furnished with more than one copy of the same material unless the person satisfies the
librarian or archivist that the previous copy has been lost, stolen, discarded or destroyed or a
reasonable period of timeak elapsed, and that person shall not be furnished with a copy of
more than a reasonable proportion of any work.
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Multiple copying

63—(1) A copy of a work shall not be supplied under section 61 or 62 to more than 3
persons whose requirements are relateainy similar requirement of any other person.

(2) For the purposes of subsection-2)

(a) the requirements of persons shall be deemed to be similar where the requirements
are for copies of substantially the same material at approximately the samand
for substantially the same purpose, and

(b) the requirements of persons shall be deemed to be related where those persons
receive instructions to which the material is relevant at the same time and place.

Copying by librarians or archivists:
supplyof copies
to other libraries and archives

64—(1) The librarian or archivist of a prescribed library or prescribed archive may,
where the prescribed conditions are complied with, make and supply to another prescribed
library or prescribed archive a copy—

(@) aperiodical or articles or the contents page contained therein, or
(b) the whole or part of a work,

which has been lawfully made available to the public, without infringing any copyright in the
periodical, in the article, in the contents pagarothe work, in any illustrations accompanying
the periodical, the article, the contents page or the work or in the typographical arrangement.

(2) Subsection (1) shall not apply where, at the time the copy is made, the librarian or
archivist making itcould, by reasonable enquiry, obtain the consent of a person entitled to
authorise the making of the copy.

Copying by librarians or archivists:
replacement copies of works

65—(1) The librarian or archivist of a prescribed library or prescribed archmeg,
where the prescribed conditions are complied with, make a copy of a work in the permanent
collection of the library or archive in order

(a) to preserve or replace that work by placing the copy in the permanent collection of
that library or archiven addition to or in place of that work, or

(b) to replace in the permanent collection of another prescribed library or prescribed
archive a work which has been lost, destroyed or damaged,

without infringing the copyright in the work, in any illustratioascompanying the work or in
the typographical arrangement.



45

(2) This section shall only apply where it is not reasonably practicable to purchase a
copy of the work concerned for the purposes of subsection (1).

Copying by librarians or archivists
for certain purposes

66—(1) The librarian or archivist of a prescribed library or prescribed archive may,
where the prescribed conditions are complied with, make a copy of a work in the permanent
collection of the library or archive-

(a) forthe purposes of dhining insurance cover for the works concerned;
(b) for purposes of security;

(c) forthe purposes of compiling or preparing a catalogue;

(d) for exhibition in the library or archive; or

(e) forthe purposes of informing the public of an exhibition,

without infringing any copyright in the work, in any illustrations accompanying the work, or
in the typographical arrangement.

(2) This section shall apply to copying conducted for the curatorial purposes specified
in subsection (1), and to an extent reasoly justified by the norcommercial purpose to be
achieved.

Copying by librarians or archivists:
certain works not lawfully
made available to public

67—(1) The librarian or archivist of a prescribed library or prescribed archive may,
where the presdoed conditions are complied with, make and supply a copy of a work or part
of a work which has not been lawfully made available to the public from any work in the
permanent collection of the library or archive without infringing the copyright in the work o
in any illustrations accompanying the work or in the typographical arrangement.

(2) This section shall not apply where the copyright owner has prohibited copying of the
work and at the time the copy is made the librarian or archivist making the copw,kor
ought to have been aware of, that fact.

(3) A copy made under subsection (1) shall not be supplied other than to a person who
satisfies the librarian or archivist that he or she requires that copy for the purposes of research
or private study antie or she will not use it for any other purpose and that person shall not be
furnished with more than one copy of that work or part of that work.

Copy of work required
to be made as condition of export

68. Where a work of cultural or historical importe@ or interest may not lawfully be
exported from the State unless a copy of it is made and deposited in a library, archive or other
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institution designated by the Minister for Arts, Heritage, Gaelfaamd the Islands under
section 50 of the National Cultal Institutions Act, 1997, it shall not be an infringement of
copyright to make that copy.

Copying by librarians or archivists:
exemptions

69. The librarian or archivist of a library or archive prescribed by the Minister for the
purpose of lending shiabe exempt from the payment of remuneration under section @&f)(1)
and shall not infringe the copyright in a work by the lending of copies of that work. A
librarian, archivist, person or establishment shall be exempt from the payment of remuneration
unde section 40(1(g) and shall not infringe the copyright in a work by the lending of a copy
of that work to a library or archive prescribed by the Minister for the purpose of receiving
such loans.

Copying by librarians or archivists:
infringing copy

70. Where a copy which would otherwise be an infringing copy is made under section
61, 62, 64, 65, 67 or 68 but is subsequently sold, rented or lent, or offered or exposed for sale,
rental or loan, or otherwise made available to the public, it shall be ttesgean infringing
copy for those purposes and for all subsequent purposes.
PUBLIC ADMINISTRATION

Parliamentary and judicial proceedings

71—(1) The copyright in a work is not infringed by anything done for the purposes of
parliamentary or judicial mrceedings or for the purpose of reporting those proceedings.

(2) Subsection (1) shall not be construed as authorising the copying of a work which is
itself a report of the proceedings which has been lawfully made available to the public.

Statutory inquiies

72—(1) The copyright in a work is not infringed by anything done for the purposes of a
statutory inquiry or for the purpose of reporting any such inquiry.

(2) Subsection (1) shall not be construed as authorising the copying of a work which is
itself a report of the proceedings which has been lawfully made available to the public.

(3) The copyright in a work is not infringed by the making available to the public of
copies of a report of a statutory inquiry containing the work or materials fr@mnefport.
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Copying of material in public records

73. Any material which is comprised in records which are open to public inspection
may be copied, and a copy may be supplied to any person, without infringement of copyright.

Material open to public insgction
or on statutory register

74—(1) Without prejudice to the generality of section 73, where material is open to
public inspection pursuant to a statutory requirement, or is on a statutory register, the
copyright in the material is not infringed bige copying, for a purpose which does not involve
the making available to the public of copies, of so much of the material as contains factual
information of any description, by or with the authority of the person required to make the
material open to puldiinspection or, as the case may be, the person maintaining the register.

(2) Where material is open to public inspection pursuant to a statutory requirement, or is
on a statutory register, the copyright in the material is not infringed by the copyin@king
available to the public of copies of that material, for the purpose of enabling the material to be
inspected at another time or place, or otherwise facilitating the exercise of any right for the
purpose of which the requirement is imposed, by ahvtine authority of the person required
to make the material open to public inspection or, as the case may be, the person maintaining
the register.

(3) Where material is made available to the public under this section the person granting
access to the ntarial shall ensure that it bears a mark clearly indicating that it is provided for
the purpose of inspection and that no other use of the material may be made without the
licence of the copyright owner.

(4) Material may not be provided under this sentimless the person granting access to
the material has obtained from the person requesting the material a declaration, in such form
as may be prescribed, indicating that the material is required for the sole purpose of enabling
the material to be inspeaeat another time or place or to otherwise facilitate the exercise of
the right of public inspection.

(5) Where material which is open to public inspection pursuant to a statutory
requirement, or is on a statutory register, contains information abouemmabtf general,
scientific, technical, commercial or economic interest, the copyright in the material is not
infringed by the copying or making available to the public of copies of that material for the
purpose of disseminating that information, by ortwihe authority of the person required to
make the material open to public inspection or, as the case may be, the person maintaining the
register.

(6) The Minister may prescribe the conditions which are to be complied with before
material is made availédto the public under this section.

(7) The Minister may by order provide that subsections (1) to (5) apply
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(a) to material made open to public inspectionby
() an international organisation specified in the order, or
(i) a person specified in &éhorder who has functions in the State under an
international agreement to which the State is a party,
or
(b) to aregister maintained by an international organisation specified in the order,

as they apply in relation to material that is open to publ&piction pursuant to a statutory
requirement, or on a statutory register.

Works communicated
to Government or Oireachtas

75—(1) Where a work has been communicated to the Government or either or both of
the Houses of the Oireachtas for any purpose, yith the licence of the copyright owner,
and any fixation of the work or any thing containing the work is owned by, or is in the
possession, custody or control of, the Government or either or both of the Houses of the
Oireachtas, the Government or eitteerboth of the Houses of the Oireachtas may copy the
work, make available to the public copies of the work, or cause the work to be copied or made
available to the public for the purpose for which the work was communicated to them, or for
any related purmpse which could reasonably have been anticipated by the copyright owner,
without infringing the copyright in the work.

(2) The Government or either or both of the Houses of the Oireachtas shall not make
available to the public copies of a work referredim subsection (1) or cause the work to be
copied or made available, under this section, where the work has previously been lawfully
made available to the public otherwise than under this section.

Acts done under statutory authority

76—(1) Where the ndertaking of a particular act is specifically authorised by an
enactment then, unless the enactment provides otherwise, the undertaking of that act shall not
infringe the copyright in a work.

(2) Nothing in this section shall be construed as excludimgdefence available under
any enactment.

Savings

77—(1) Nothing in this Act shall affect any right or privilege of the Government
subsisting otherwise than by virtue of an enactment, and nothing in this Act shall affect any
right or privilege of the @vernment or of any other person under any enactment, except in so
far as that enactment is expressly repealed, amended or modified by this Act.

(2) Nothing in this Act shall affect the right of the Government or of any person
deriving title from the Goernment to sell, use or otherwise deal with articles forfeited under
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the laws relating to customs or excise, including any article so forfeited by virtue of this Act or
of any enactment repealed by this Act.

(3) Nothing in this Act shall affect the opdian of any rule of equity relating to
breaches of trust or confidence.

(4) Subject to subsections (1) to (3), no copyright or right in the nature of copyright,
shall subsist otherwise than by virtue of this Act or of some other enactment in that behalf.

DESIGNS
Acts done in reliance on registration of design
78—(1) The copyright in a work is not infringed by anything dere

(&) pursuant to an assignment or licence made or granted by a person registered under
the Act of 1927 as the proprietor of arcesponding design, and

(b) in good faith and in reliance on such registration and without notice of any
proceedings for the cancellation of the registration or for rectifying the relevant
entry in the register of designs.

(2) In subsection (1) “corregmding design”, in relation to a work, means a design
within the meaning of the Act of 1927 which, if applied to an article, would produce anything
which would be treated for the purposes of this Part as a copy of the work.

Exception from protection
of capyright in certain works

79—(1) The making of an object of any description which is in three dimensions shall
not be taken to constitute an infringement of the copyright in a work in two dimensions, if the
object would not appear, to a person who is aot expert in relation to objects of that
description, to be a reproduction of the work.

(2) The act of reproducing an object of any description which is in three dimensions
shall not be taken to constitute an infringement of the copyright in a workwandimensions
(other than a work relating to a work of architecture) where

(@) the lines, contours, colours, shape, texture and materials of the product itself or its
ornamentation that appear in the work and are applied to the objects, are wholly or
substantially functional, and

(b) the object is one of a number, in excess of 50, of identical objects which have been
manufactured and made commercially available by the owner of the copyright or by
a person authorised by him or her in that behalf.
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COMPUTER PROGRAMS
Backup copies of computer programs

80—(1) It is not an infringement of the copyright in a computer program for a lawful
user of a copy of the computer program to make a hgckopy of it which it is necessary for
him or her to have for t purposes of his or her lawful use.

(2) For the purposes of this section and sections 81 and 82, a person is a “lawful user”
of a computer program where, whether under a licence to undertake any act restricted by the
copyright in the program or othervéshe or she has a right to use the program, and “lawful
use” shall be construed accordingly.

Lawful copies of computer programs

81—(1) Itis not an infringement of the copyright in a computer program for a lawful
user—

(@) to make a permanent or temary copy of the whole or a part of the computer
program by any means or in any form, or

(b) to make a translation, adaptation, arrangement or any other alteration of the
computer program and to copy the results thereof,

to achieve the interoperabilityfan independently created computer program with other
programs where the following conditions are complied with:

(i) those acts are performed by the lawful user or on his or her behalf by a person
authorised to do so;
(i) the information necessary xhieve interoperability has not previously been
available to the person referred to in subparagraph (i); and
(i) those acts are confined to the parts of the original program which are necessary to
achieve interoperability.

(2) Subsection (1) shall not permit the information obtained through its applieation

(@) to be used other than to achieve the interoperability of the independently created
computer program,

(b) to be given to persons other than those referred to in that subsection, except where
necessary for the interoperability of the independently created computer program, or

(c) to be used for the development, production or marketing of a computer program
substantially similar in its expression, or for any other act which infringes copyright.
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Exceptions to infringement of copyright
in computer programs

82—(1) It is not an infringement of the copyright in a computer program for a lawful
user of a copy of the computer program to make a permanent or temporary copy of the whole
or a part of theprogram by any means and in any form or to translate, adapt or arrange or in
any other way alter the computer program where such actions are necessary for the use of the
program by the lawful user in accordance with its intended purpose, including errecton.

(2) Itis not an infringement of the copyright in a computer program for a lawful user of
a copy of the computer program to observe, study or test the functioning of the program in
order to determine the ideas and principles which underlieedgmypent of the program, where
he or she does so while performing any of the acts of loading, displaying, running,
transmitting or storing the program which he or she is authorised to do.

ORIGINAL DATABASE
Access to or use of original database
83. Itis not an infringement of the copyright in an original database for a person who
has the right to use the database or any part thereof, whether under a licence to undertake any
of the acts restricted by the copyright in the original database or otherwigadertake, in the
exercise of that right, anything which is necessary for the purposes of access to or use of the
contents of the database or part thereof.
TYPEFACES

Use of typefaces: printing

84—(1) It is not an infringement of the copyright inwaork which consists of the
design of a typeface-

(a) to use the typeface in the ordinary course of typing, composing text, typesetting or
printing,

(b) to possess an article for the purpose of such use, or

(c) to do anything in relation to material prodedtby such use,

and this subsection applies notwithstanding that an article is used which is an infringing copy
of the work.

(2) A person infringes the copyright in a work consisting of the design of a typeface
where he or she, without the licence oétbopyright owne+

(@) makes,
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(b) sells, rents or lends, or offers or exposes for sale, rental or loan, exhibits in public or
distributes,

(c) imports into the State, or

(d) has in his or her possession, custody or control, for the purpose of sale, oental
loan, or offering or exposing for sale, rental or loan, or for exhibition in public or
distribution,

an article specifically designed or adapted for producing material in the particular typeface,
knowing or having reason to believe that the article baen or is to be used to make copies
that infringe the copyright in the work, including copies which would not be infringing copies
under subsection (1).

Articles for producing materials
in particular typefaces

85—(1) This section applies to the capyht in a work consisting of the design of a
typeface where articles specifically designed or adapted for producing material in that typeface
have been marketed by or with the licence of the copyright owner.

(2) After the expiration of 15 years from thend of the calendar year in which the
articles referred to in subsection (1) are marketed for the first time, the work may be copied by
making further such articles, or doing anything for the purpose of making such articles and
anything may be done in r@ion to articles so made, without infringing the copyright in the
work.

WORKS IN ELECTRONICFORM
Transfer of copies of work in electronic form

86—(1) This section applies where a copy of a work in electronic form has been
purchased on terms which gpessly or impliedly allow the purchaser to copy the work, or to
adapt it or make copies of an adaptation, in connection with his or her use of the work.

(2) Where there are no express terms

(a) prohibiting the transfer of the copy by the purchasempasing obligations which
continue after a transfer, prohibiting the assignment of any licence or terminating
any licence on a transfer, or

(b) providing for the conditions on which a transferee may undertake the acts which the
purchaser was permitted todertake,

then, any acts which the purchaser was permitted to undertake may also be undertaken by a
transferee without infringement of the copyright, but any copy or adaptation or copy of an
adaptation made by the purchaser which is not also transferaticbghtreated as an infringing

copy for those purposes and for all subsequent purposes.
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(3) Subsection (2) applies where the original purchased copy is no longer usable and
that which is transferred is a further copy used in its place.

(4) This sectia shall apply on a second and subsequent transfer in like manner as to the
first transfer to a purchaser and references to the purchaser shall be construed as references to
a second or subsequent transferee.

MISCELLANEOUSMATTERS
RELATING TO COPYRIGHT

Transient and incidental copies

87—(1) The copyright in a work is not infringed by the making of a transient and
incidental copy of that work which is technically required for the viewing of or listening to the
work by a member of the public to whom apy of the work is lawfully made available.

(2) Where a copy, which would otherwise be an infringing copy, is made under this
section and is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan,
or otherwise made available the public, it shall be deemed to be an infringing copy for those
purposes and for all subsequent purposes.

Anonymous or pseudonymous works:
acts permitted

88—(1) The copyright in a work is not infringed by an act undertaken when, or
pursuant to arragements made when

(@) it is not possible to ascertain the identity of the author of the work by reasonable
enquiry, and
(b) itis reasonable to assume that the copyright has expired.

(2) Where a work is a work of joint authorship the reference ibsgation (1) to the
possibility of ascertaining the identity of the author shall be construed as a reference to its
being possible to ascertain the identity of any of the authors.

Use of notes or recordings
of spoken words in certain cases

89—(1) Subgct to compliance with the conditions specified in subsection (2), where a
record of spoken words is made, in writing or otherwise, for the purpese of

(@) reporting current events, or
(b) broadcasting or including in a cable programme service the worgaar of the
work,
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it is not an infringement of any copyright in the words as a literary or dramatic work, or in any
literary or dramatic work or recording arising from the recording of the words, to use the
record or material taken from it or to copy thecord, or any such material, and to use the
copy for the purposes referred to in paragrépjor (b).

(2) The conditions referred to in subsection (1)afre

(a) that the record is a direct record of the spoken words and is not taken from a
previous reord or from a broadcast or cable programme,

(b) that the making of the record was not prohibited by the speaker and, where
copyright already subsisted in the work, did not infringe the copyright in the work,

(c) that the use made of the record or matetaden from it is not prohibited by or on
behalf of the speaker or copyright owner before the record was made, and

(d) that the use made of the record or material taken from it is by or with the authority
of a person who is lawfully in possession of thesed.

Public reading or recitation of works

90—(1) The reading or recitation in public by one person of any reasonable extract
from a literary or dramatic work which has been lawfully made available to the public, where
accompanied by a sufficient aagkwledgement, shall not infringe the copyright in the work.

(2) The copyright in a work is not infringed by the making of a fixation, or the
broadcasting or inclusion in a cable programme service, of a reading or recitation which by
virtue of subsectionl() does not infringe the copyright in the work.

(3) Where a copy, which would otherwise be an infringing copy, is made under this
section and is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan,
or otherwise made availabto the public, it shall be deemed to be an infringing copy for those
purposes and for all subsequent purposes.

Abstracts of scientific or technical articles

91. Where an article on a scientific or technical subject is lawfully made available to the
public in a periodical accompanied by an abstract indicating the contents of the article, it is not
an infringement of the copyright in the abstract or in the article to copy the abstract or to make
available to the public copies of the abstract or to ineltlte abstract in any other work.

Fixations of performances
of works of folklore

92—(1) A fixation of a performance of an anonymous work which has not been
lawfully made available to the public may be made for the purpose of including it in an
archivemaintained by a designated body without infringing the copyright in the work where at
the time the fixation is made

(a) the making of the fixation does not infringe any other copyright, and
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(b) the making of the fixation is not prohibited by any performe

(2) A copy of a fixation made under subsection (1) and included in an archive
maintained by a designated body may, subject to compliance with the conditions referred to in
subsection (3), be made and supplied by the archivist without infringing thgright in the
fixation or the works included in it.

(3) The conditions referred to in subsection (2)afre

(a) that a copy may not be supplied other than to a person who satisfies the archivist
that he or she requires the copy for the purposes of relsearprivate study and he
or she will not use it for any other purpose, and

(b) that a person shall not be furnished with more than one copy of the same fixation.

(4) In this section, “designated body” means a body designated for the purposes of this
section by order of the Minister who shall not designate a body unless he or she is satisfied
that the body is not established or conducted for profit.

Representation of certain artistic works
on public display

93—(1) This section applies to the copyrigh—

(@) buildings, and
(b) sculptures, models for buildings and works of artistic craftsmanship, where
permanently situated in a public place or in premises open to the public.

(2) The copyright in a work to which this section applies is not infringge-

(@) making a painting, drawing, diagram, map, chart, plan, engraving, etching,
lithograph, woodcut, print or similar thing representing it,

(b) making a photograph or film of it, or

(c) broadcasting or including in a cable programme service, an irobige

(3) The copyright in a work to which this section applies is not infringed by the making
available to the public of copies of anything the making of which is not, by virtue of this
section, an infringement of the copyright in the work.

Advertishg sale of artistic work

94—(1) Itis not an infringement of the copyright in an artistic work to copy it, or to
make available to the public copies of it, for the purpose of advertising the sale of the work.

(2) Where a copy which would otherwise la@ infringing copy is made under this
section but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or
otherwise made available to the public, it shall be treated as an infringing copy for those
purposes and for all subguent purposes.
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Making of subsequent
works by same artist

95. Where the author of an artistic work is not the copyright owner, it is not an
infringement of the copyright in the work to copy the work in making another artistic work,
where the author deenot repeat or imitate the main design of the earlier work.

Reconstruction of buildings

96. Where anything is done for the purposes of reconstructing a building it is not an
infringement of the copyright in the building or in any drawings or plansdcoadance with
which the building was constructed by or with the licence of the copyright owner.

Playing or showing of sound recordings,
broadcasts and cable programmes
in certain premises

97—(1) Subject to subsection (2), it is not an infringementhd copyright in a sound
recording, broadcast or cable programme to cause a sound recording, broadcast or cable
programme to be heard or viewed where it is heard or viewed

(@) in part of the premises where sleeping accommodation is provided for themesid
or inmates, and
(b) as part of the amenities provided exclusively or mainly for residents or inmates.

(2) Subsection (1) does not apply in respect of any part of premises to which subsection
(1) applies where there is a discrete charge made for ssilom to the part of the premises
where a sound recording, broadcast or cable programme is to be heard or viewed.

Playing of sound recordings
for clubs, societies, etc.

98—(1) Subject to compliance with the conditions specified in subsection (2)niitis
an infringement of the copyright in a sound recording to play it as part of the private activities
of or for the benefit of a club, society or other organisation.

(2) The conditions referred to in subsection (1)}-are

(@) that the club, society ortber organisation is not established or conducted for profit
and its main objects are charitable or are otherwise concerned with the advancement
of religion, education or social welfare, and

(b) that the proceeds of any charge for admission to the placerevthe sound
recording is to be heard are applied solely for the purposes of the club, society or
other organisation.
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(3) Subsection (1) shall not apply in the case of any club, society or other organisation
where a charge is made for admission to tleee where the sound recording is heard and any
of the proceeds of the charge are applied otherwise than for the purposes of the club, society or
other organisation.

Copying for purpose of broadcast
or cable programme

99—(1) Where, by virtue of a licese or assignment of copyright, a person is
authorised to broadcast or include in a cable programme service a work or an adaptation of a
work he or she shall be deemed to be licensed by the owner of the copyright in the work to
copy or authorise the copyingf that work by means of his or her own facilities for the
purposes of his or her own broadcast or cable programme.

(2) It shall be a condition of a licence conferred by virtue of subsection (1) that any
copy resulting from the exercise of rights grashtey the licence shall not be used for any
purpose other than the broadcast or cable programme and shall be destroyed within 3 months
of first being used for broadcasting or included in a cable programme service.

(3) A copy of a work made under this sext shall be treated as an infringing copy
where it is used for purposes other than broadcasting or inclusion in a cable programme
service or where it is used after the expiration of 3 months from the date on which it is first
used for broadcasting or inaded in a cable programme service.

Recording for purposes of supervision
and control of broadcasts
and cable programmes

100—(1) The copyright in a work is not infringed by the making or use by an
authorised broadcaster or authorised cable programnwicegurovider, for the purpose of
maintaining supervision and control over programmes broadcast by them or included by them
in a cable programme service, of fixations of those programmes.

(2) The copyright in a work is not infringed by any use made lipody established by
the State to regulate the operations of broadcasters or cable programme service providers of
any fixations of broadcasts or cable programmes.

Recording for purposes of tirghifting

101—(1) The making for private and domestic useadixation of a broadcast or cable
programme solely for the purpose of enabling it to be viewed or listened to at another time or
place shall not infringe the copyright in the broadcast or cable programme or in any work
included in such a broadcast or taprogramme.

(2) Subiject to subsection (3), the making by an establishment for private and domestic
use of a fixation of a broadcast or cable programme solely for the purpose of enabling it to be
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viewed or listened to at another time or place shallinGiinge the copyright in the broadcast
or cable programme or in any work included in such a broadcast or cable programme.

(3) The Minister may specify by order establishments for the purposes of this section.

(4) Where a fixation which would otherwid®e an infringing copy is made under this
section and is subsequently sold, rented or (otherwise than to a person’s family member or
friend for private and domestic purposes) lent, or offered or exposed for sale, rental or loan, or
otherwise made available the public, it shall be deemed to be an infringing copy for those
purposes and for all subsequent purposes.

Photographs of television broadcasts
or cable programmes

102. The making for private and domestic use of a photograph of the whole or any par
of an image forming part of a television broadcast or cable programme, or of a copy of such a
photograph, shall not infringe the copyright in the broadcast or cable programme or in any
film included in it.

Reception and retransmission of broadcasts
in cable programme services

103—(1) This section applies where a broadcast made from a place in the State is, by
reception and immediate retransmission, without alteration, included in a cable programme
service.

(2) The copyright in a broadcast to whidhg section applies is not infringed where

(@) theinclusion is pursuant to a statutory requirement, or

(b) the broadcast is made for reception in the area in which the cable programme
service is provided and it is not a satellite transmission or an ypten
transmission.

(3) Without prejudice to the generality of subsection (4), the copyright in a work
included in the broadcast is not infringed where

(a) theinclusion is pursuant to a statutory requirement, or

(b) the broadcast is made for reception the area in which the cable programme
service is provided and it is not a satellite transmission or an encrypted
transmission.

(4) Where the making of a broadcast is an infringement of the copyright in a work
included in the broadcast, the fact thae broadcast was retransmitted as a programme in a
cable programme service shall be taken into account in assessing the damages for that
infringement.

Provision of modified works



59

104—(1) A designated body may

(@) make a copy of a work for the purpe®f modifying that copy to meet the special
needs of a person who has a physical or mental disability, and
(b) supply that modified copy to that person,

without infringing the copyright in that work.

(2) Where a copy which would otherwise be an infiimgy copy is made under this
section, but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan,
or otherwise made available to the public, it shall be treated as an infringing copy for those
purposes and for all subsequentpaoses.

(3) In this section, “designated body” means a body designated for the purposes of this
section by order of the Minister who shall not designate a body unless he or she is satisfied
that the body is not established or conducted for profit.

Recoding for archival purposes

105—(1) A fixation of a broadcast or a cable programme of a designated class or a
copy of such a fixation may be made for the purpose of including it in an archive maintained
by a designated body without infringing the copyrign the broadcast or cable programme or
in any work included therein.

(2) In this sectior—

“designated body” means a body designated for the purposes of this section by order of
the Minister;

“designated class” means a class designated for the pwpbskis section by order of
the Minister.

(3) The Minister shall not designate a body unless he or she is satisfied that the body is
not established or conducted for profit.

Adaptation of a work
106. It is not an infringement of the copyright in aork to make an adaptation of the

work by any act which may otherwise be done without infringing the copyright in a work
under this Chapter.
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Chapter 7
Copyright: Moral Rights

Paternity Right
107—(1) Subject to the exceptions specified in section, 108 author of a work shall
have the right to be identified as the author and that right shall also apply in relation to an

adaptation of the work.

(2) Where an author uses a pseudonym, initials or other form of identification, that form
shall be useda identify his or her work.

(3) The right conferred by this section shall be known and in this Part referred to as the
“paternity right”.

Exceptions to paternity right

108—(1) The paternity right is not infringed by anything done under section 5&)53
71,72 or 88.

(2) The paternity right shall not apply to anything done by or with the authority of the
copyright owner where the copyright in the work originally vested in an employer under
section 23.

(3) The paternity right shall not apply inlegion to a work made for the purpose of
reporting current events.

(4) The paternity right shall not apply to a work made for the purposes of

(@) anewspaper or periodical, or
(b) an encyclopaedia, dictionary, yearbook or other collective work ofeafze,

or in relation to a work made available to the public with the licence of the author for those
purposes.

(5) The paternity right shall not apply in relation to a werk

(@) inwhich Government or Oireachtas copyright subsists, or
(b) inwhich thecopyright originally vested in a prescribed international organisation,

unless the author has previously been identified as the author in or on copies of the work
which have been lawfully made available to the public.
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Integrity right

109—(1) Subjecto the exceptions and qualifications specified in sections 110 and 111,
the author of a work shall have the right to object to any distortion, mutilation or other
modification of, or other derogatory action in relation to, the work which would prejudge h
or her reputation and that right shall also apply in relation to an adaptation of the work.

(2) The right conferred by this section applies to any addition to, deletion from or
alteration to or adaptation of parts of a work resulting from any prevaalgtion to, deletion
from or alteration to or adaptation of a work or parts of a work by a person other than the
author, where those parts are attributed to, or are likely to be regarded as the work of, the
author.

(3) The right conferred by this seati shall be known and in this Part referred to as the
“integrity right”.

Exceptions to integrity right
110—(1) Subject to subsections (2) and (3), the integrity right shall not apply to

(a) awork made for the purpose of reporting current events;
(b) a work made for the purposes-ef
(i) anewspaper or periodical, or
(i) an encyclopaedia, dictionary, yearbook or other collective work of reference,
or to a work made available to the public with the licence of the author for such
purposes; or
(c) asWbsequent use of a work referred to in paragrémhwithout any modification of
the version made available to the public under that paragraph.

(2) Subject to subsection (3), the integrity right is not infringed

(@) by an act which under section 51 08 8ould not infringe the copyright in a work,
or
(b) by anything done for the purposes-ef
(i) avoiding any contravention of civil or criminal law,
(i) complying with a duty imposed by or under an enactment, or
(i) in the case of authorised broad@astor authorised cable programme service
providers, avoiding the inclusion in a programme which is broadcast or
included in a cable programme service by those broadcasters or providers, of
anything which is likely to offend public morality or which is bky to
encourage or incite to crime or to lead to public disorder.

(3) Subsection (Zb) shall not apply unless the author is identified at the time of the act
concerned or has previously been identified in or on copies of the work which have been
lawfully made available to the public and there is a sufficient disclaimer.
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(4) In this Part “sufficient disclaimer”, in relation to an act capable of infringing the
integrity right, means a clear and reasonably prominent indication given at the time otthe ac
or where the author is then identified, appearing with the identification, that the work has been
subjected to an action which the author has not licensed.

Qualification of integrity right
in certain cases

111—(1) The integrity right shall be quaiéd in the manner specified in subsection (2)
in respect of—

(@) works in which copyright originally vested in the author's employer under section
23,

(b) works in which Government or Oireachtas copyright subsists, and

(c) works in which copyright originidy vested in a prescribed international
organisation.

(2) The integrity right shall not apply to anything done in relation to works referred to in
subsection (1) by or with the licence of the copyright owner unless the adthor

(@) is identified at theime of the act concerned, or
(b) has previously been identified in or on copies of the work which have been lawfully
made available to the public,

and where, in such a case, the integrity right applies, that right shall not be infringed where
there is asufficient disclaimer.

Secondary infringement of integrity right:
possessing or dealing

112. A person infringes the integrity right where he or she

(@) sells, rents or lends, or offers or exposes for sale, rental or loan,

(b) imports into the State,tberwise than for his or her private and domestic use,

(c) inthe course of a business, trade or profession, has in his or her possession, custody
or control, or

(d) makes available to the public,

a work or a copy of a work or an adaptation thereof whiels, and which he or she knows or
has reason to believe has, been subjected to any distortion, mutilation or other modification or
other derogatory action within the meaning of section 109.

False attribution of work

113—(1) A person has the right nad have a work falsely attributed to him or her as
author.



63

(2) The right conferred by subsection (1) is infringed by a person where he-ef she

(@) sells, rents or lends, or offers or exposes for sale, rental or loan,

(b) imports into the State, otherwisiean for his or her private and domestic use,

(c) inthe course of a business, trade or profession, has in his or her possession, custody
or control, or

(d) makes available to the public,

a work, or a copy of a work, in or on which there is a false htttion, knowing or having
reason to believe that the attribution is false.

(3) The right conferred by subsection (1) is infringed by a person where he-ef she

(a) sells, rents or lends, or offers or exposes for sale, rental or loan,

(b) imports into theState, otherwise than for his or her private and domestic use,

(c) inthe course of a business, trade or profession, has in his or her possession, custody
or control, or

(d) makes available to the public,

a work which has been altered as being the unadtevork of the author, or a copy of such a
work as being a copy of the unaltered work of the author, knowing or having reason to believe
that the work or the copy of the work has been altered.

(4) This section applies where a work is falsely represeatetieing an adaptation of
the work of a person in the same manner as it applies where a work is so represented as being
the work of a person.

(5) In this Part “attribution”, in relation to a work, means a statement, express or
implied, as to who is thauthor of the work.

Right to privacy
in photographs and films

114—(1) Subject to the exceptions specified in subsection (3), a person who, for
private and domestic purposes, commissions the taking of a photograph or the making of a
film has, where copyght subsists in the resulting work, the right not to have the work or
copies of the work made available to the public.

(2) Subject to subsection (3), the act of making available to the public, or authorising
the making available to the public, of a vikoor copies of a work referred to in subsection (1)
without the authority of the person who commissions the work infringes the right conferred by
subsection (1).

(3) The right conferred by subsection (1) shall not be infringed by an act which under
secton 52, 71, 72, 76 or 88 would not infringe the copyright in the work.
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Duration of moral rights

115—(1) The paternity right, the integrity right and the right conferred by section 114
to privacy in photographs and films shall subsist for the same gefidime as the copyright
in the work subsists.

(2) The right conferred by section 113 in relation to a false attribution of a work shall
subsist for 20 years after the death of the person on whom the right is conferred.

Waiver of rights

116—(1) Suhect to subsection (3), any of the rights conferred by this Chapter may be
waived.

(2) A waiver made under this section shall be in writing and signed by the person
waiving the right concerned.

(3) A waiver made under subsection-{%)

(@) may relate toa specific work, to works of a specified description or to works
generally, and may relate to existing or future works, and

(b) may be conditional or unconditional, and may be expressed to be subject to
revocation,

and where a waiver is made in favourtble owner or prospective owner of the copyright in

the work or works to which it relates, that waiver shall be presumed to extend to his or her
licensees, successors in title or other persons claiming under them unless a contrary intention
is expressed.

(4) Nothing in this Chapter shall be construed as excluding the operation of the general
law of contract or estoppel in relation to an informal waiver or other transaction in relation to
any of the rights referred to in subsection (1).

(5) It shall nd be an infringement of any of the rights conferred by this Chapter for a
person to undertake any act where the person entitled to the right conferred by this Chapter has
consented to the use of those rights by that other person.

Application of certain povisions
to works of joint authorship
and joint ownership

117—(1) The paternity right or the integrity right is, in the case of a work of joint
authorship, a right of each joint author.

(2) A waiver made under section 116 of the paternity right oriibegrity right by one
joint author shall not affect the rights of the other joint authors.
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(3) The right conferred by the section 113 in relation to false attribution is infringed
by—

(@) any false statement as to the authorship of a work of joirii@stip, or
(b) the false attribution of joint authorship in relation to a work of sole authorship,

and such a false attribution infringes the right of every person to whom authorship of any
description is attributed.

(4) The right conferred by sectidiil4 to privacy in photographs and films is, in the
case of a work made pursuant to a joint commission, the right of each person who
commissioned the making of the work and where a waiver is made by one of them under
section 116 that waiver shall not affabe rights of the other persons.

Moral rights not assignable or alienable
118. The rights conferred by Chapter 7 shall be incapable of assignment or alienation.
Transmission of moral rights on death

119—(1) On the death of a person entitled to fhegternity right, the integrity right, or
the right conferred by section 114 to privacy in photographs and-f#ms

(@) the right passes by testamentary disposition to such person as the person entitled to
the right may direct,

(b) where there is no directioas to whom the right passes but the copyright in the work
concerned forms part of an estate, the right passes to the person to whom the
copyright passes, and

(c) where the right does not pass under paragr@)lor (b), it is exercisable by the
personalepresentatives of the person entitled to the right.

(2) Where copyright forming part of an estate passes in part to one person and in part to
another, so as to apply

(a) to one or more, but not all, of the acts the copyright owner has the right tertahe
or authorise, or
(b) to part, but not the whole, of the period for which the copyright is to subsist,

any right which passes with the copyright by virtue of subsection (1) is divided accordingly.

(3) Where, under subsection (1), a right becomgsra@sable by more than one
persor—

(@) it may, in the case of the paternity right, be exercised by any of them,
(b) itis, in the case of the integrity right or the right to privacy in photographs and films
conferred by section 114, a right exercisabjyeglch of them, and
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(c) any waiver of the right under section 116 made by one of them shall not affect the
rights of the other persons.

(4) A consent or waiver binds any person to whom a right passes under subsection (1).

(5) Any infringement of the ght conferred by section 113 in relation to a false
attribution of a work after the death of a person is actionable by the personal representatives of
that person.

(6) Any damages recovered by personal representatives under this section in respect of
aninfringement after a person’s death shall devolve as part of the person’s estate as if the right
of action had subsisted and been vested in that person immediately before his or her death.

Chapter 8
Dealings with Rights
in Copyright Works

Assignment anticences

120—(1) The copyright in a work is transmissible by assignment, by testamentary
disposition or by operation of law, as personal or moveable property.

(2) A transmission of the copyright in a work by assignment, by testamentary
disposition oiby operation of law may be partial, so as to apply

(@) to one or more but not all of the acts the copyright owner has the right to undertake
or authorise, and

(b) to part but not the whole of the period for which the copyright in the work is to
subsist.

(3) An assignment of the copyright in a work, whether in whole or in part, is not
effective unless it is in writing and signed by or on behalf of the assignor.

(4) A licence granted by a copyright owner is binding on every successor in title to his
or her interest in the copyright, except a purchaser in good faith for valuable consideration and
without notice (actual or constructive) of the licence or a person deriving title from such a
purchaser and references in this Part to undertaking any acowiththout the licence of the
copyright owner shall be construed accordingly.

(5) Alicence granted by a prospective owner of copyright is binding on every successor
in title to his or her interest (or prospective interest) in the copyright, exceptchaser in
good faith for valuable consideration and without notice (actual or constructive) of the licence
or a person deriving title from such a purchaser and references in this Part to undertaking any
act with or without the licence of the copyright owrshall be construed accordingly.
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Prospective ownership of copyright

121—(1) Where, by an agreement made in relation to future copyright and signed by or
on behalf of the prospective owner of the copyright, the prospective owner purports to assign
the future copyright, whether in whole or in part, to another person, then, where, on the
copyright coming into existence, the assignee or his or her successor in title, or another person
claiming under him or her, would be entitled as against all other psrso require the
copyright to be vested in him or her, the copyright shall vest in the assignee or his or her
successor in title under this section or any other person claiming under him or her.

(2) Where, at the time when any copyright comes into exisg¢, the person who, if he
or she were then living, would be entitled to the copyright is dead, the copyright shall devolve
as if it had subsisted immediately before his or her death and he or she had then been the
owner of the copyright.

(3) The rightsof an assignee to future copyright shall not be prejudiced by the fact that
an agreement referred to in subsection (1) was made before the commencement of this section.

(4) Inthis Par—

“future copyright” means copyright which will or may come intoigence in respect of
a future work or class of works or on the occurrence of a future event;

“prospective owner,” includes a person who is prospectively entitled to copyright by
virtue of an agreement made in relation to future copyright.

Exclusive licenes

122—(1) In this Part, an “exclusive licence” means a licence in writing which is signed
by or on behalf of an owner or prospective owner of the copyright which authorises the
licensee, to the exclusion of all other persons, including the persortirggathe licence, to
exercise a right which would otherwise be exercisable exclusively by the copyright owner and
references to an exclusive licensee shall be construed accordingly.

(2) An exclusive licensee has the same rights against a successte whd is bound
by the licence as he or she has against the person granting the licence.

Copyright to pass under will
with certain original fixations

123. Where, under a bequest (whether specific or general), a person is entitled,
beneficially or othenise, to any material thing containing an original fixation of a work which
has not been made available to the public before the death of the testator, the bequest shall be
construed as including the copyright in the work in so far as the testator wasvtiex of the
copyright immediately before his or her death, unless a contrary intention is indicated in the
will of the testator or in a codicil to that will.
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Presumption of transfer of rental right
in case of film production agreement

124—(1) Without prejudice to the right of an author to receive equitable remuneration
in respect of a rental right, where an agreement concerning film production is concluded
between an author or a prospective author of a copyright work and a film producer, the author
or prospective author shall be presumed, unless the agreement provides to the contrary, to
have transferred to the film producer any rental right in relation to the film arising by virtue of
the inclusion of a copy of the work of the author in the film.

(2) Where a presumption of transfer of the rental right arises by virtue of subsection (1),
the absence of a signature by or on behalf of the author shall not restrict the operation of
section 120 or 121.

(3) The reference in subsection (1) to an agreementladed between an author or a
prospective author and a film producer includes any agreement whether made by them directly
or through intermediaries.

(4) The right to equitable remuneration on the transfer of the rental right applies where
there is a pesumed transfer under this section as in the case of an actual transfer.

Right to equitable remuneration
where rental right transferred

125—(1) Without prejudice to the generality of section 124, where an author has
transferred his or her rental right or she retains the right to equitable remuneration for the
rental.

(2) The right to equitable remuneration conferred by this section shall not be waived by
the author and the author shall not assign the right to equitable remuneration except to a
colécting society for the purpose of enabling the collecting society to exercise that right on his
or her behalf.

(3) The right to equitable remuneration is transmissible by way of testamentary
disposition or by operation of law, as personal or moveabl@eny and it may be further
transmitted, including by assignment, by any person who legally acquires the right.

(4) Equitable remuneration under this section is payable by the person to whom the
rental right is transferred or any successor in title.

(5) Subject to section 126, the amount payable by way of equitable remuneration is that
which has been agreed by or on behalf of the persons by and to whom it is payable.

(6) An agreement is void in so far as it purports to exclude or restrict the right to
equitable remuneration conferred by this section.
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(7) References in this Part to the transfer of the rental right by one person to another
include any arrangement having that effect whether made by them directly or through
intermediaries.

(8) In thissection, “collecting society” means a society or other organisation which has
as one of its main objects the exercise of the right to collect equitable remuneration under this
section on behalf of more than one author.

Equitable remuneration:
reference ofletermination
of amount to Controller

126—(1) In default of agreement as to the amount of equitable remuneration payable
under section 125, the person by or to whom it is payable may apply to the Controller for an
order under subsection (4).

(2) Subgct to subsection (3), a person by or to whom equitable remuneration is payable
under section 125 may also apply to the Contreller

(a) tovary any agreement as to the amount payable, or
(b) to vary any previous determination of the Controller as toaim®unt payable.

(3) An application may not be made under subsection (2) within 12 months from the
date of the previous determination except with the special leave of the Controller.

(4) On an application being made under this section the Controllér ahvasider the
matter and make such order as to the method of calculating and paying equitable remuneration
as he or she may determine to be reasonable in the circumstances, having regard to the
importance of the contribution of the author.

(5) An ordermade under subsection (4) shall have effect from the date on which it is
made or such later date as may be specified by the Controller.

(6) Remuneration shall not be considered inequitable because it is paid by way of a
single payment or at the time thnsfer of the rental right.

(7) An agreement is void in so far as it purports to prevent a person challenging the
amount of equitable remuneration or to restrict the powers of the Controller conferred by this
section.



70

Chapter 9
Remedies: CopyrightOwner

Infringement actionable
by copyright owner

127—(1) Aninfringement of the copyright in a work is actionable by the copyright
owner.

(2) In an action for infringement of the copyright in a work under this section, all relief
by way of damagesnjunction, account of profits or otherwise is available to the plaintiff as it
is available in respect of the infringement of any other property right.

(3) Subject to section 139, where in an action for infringement of the copyright in a
work the defendnt does not admit that the plaintiff is the owner of the copyright the court
may direct that evidence in relation to ownership of the copyright be given on affidavit and the
court may decide the issue having considered any affidavit presented to it iindesatisfied
that any conflict of evidence between the affidavits may not be resolved other than by hearing
oral testimony in which case the court may order that oral evidence may be adduced.

(4) Hearsay evidence may be accepted for the purposasydiearing under subsection

(3).
Award of damages in infringement action

128—(1) The court may, in an action for infringement of copyright award such
damages as, having regard to all the circumstances of the case, it considers just.

(2) Without prejuice to any other remedy, where, in an action for infringement of the
copyright in a work, it is shown that at the time of the infringement the defendant did not
know and had no reason to believe that copyright subsisted in the work to which the action
relates, the plaintiff is not entitled to damages against the defendant.

(3) In exercising its powers under subsection (1) in addition to or as an alternative to
compensating the plaintiff for financial loss, the court may award aggravated or exemplary
damages or both aggravated and exemplary damages.

Action in respect
of construction of building

129. In an action for infringement of the copyright in respect of the construction of a
building no injunction or other order shall be made

(a) after the constction of the building has begun, so as to prevent it from being
completed, or
(b) so as to require the building, in so far as it has been constructed, to be demolished.
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Undertakings concerning
licences of right

130—(1) Where, in proceedings for infrgement of the copyright in a work in respect
of which a licence is available as of right, the defendant undertakes to take a licence on such
terms as may be agreed or, in default of agreement, settled by the Controller

(@)
(b)
(©)

(@)

no injunction shall be granteaainst the defendant,

no order for delivery up shall be made under section 131, and

the amount recoverable against the defendant by way of damages or on an account
of profits shall not exceed three times the amount which would have been payable
by the defendant as licensee where a licence on those terms had been granted before
the earliest infringement.

An undertaking under subsection (1) may be given at any time before the final order

in the proceedings without any admission of liability.

3)

Nothing in this section shall affect the remedies available in respect of an

infringement committed before a licence was available as of right.

Order for delivery up

131—(1) Where a person

(@)
(b)

()

in the course of a business, trade or professionjmag or her possession, custody

or control an infringing copy of a work,

has in his or her possession, custody or control an article specifically designed or
adapted for making copies of a copyright work, knowing or having reason to believe
that ithas been or is to be used to make infringing copies, or

has in his or her possession, custody or control a protecideating device,

the owner of the copyright in the work may apply to the appropriate court for an order that the
infringing copy, aticle or device be delivered up to him or her or to such other person as the
court may direct.

(2)

An application under subsection (1) shall not be made after the expiration of the

period specified in section 144(1) as being the limit of the period &ivdry up and no order
shall be made unless the court also makes, or it appears to the court that there are grounds for
making, an order as to the disposal of the infringing copy, article or device.

(3) A person to whom an infringing copy, article orvilee is delivered up pursuant to
an order made under this section shall, where an order under section 145 as to the disposal of
the infringing copy, article or device is not made, retain it pending the making of an order, or
the decision not to make an @ under that section.
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Application to District Court
for seizure of infringing copies,
articles or devices

132—(1) Without prejudice to section 133, where the owner of the copyright in a work
applies to the District Court, it may, where satisfied thia¢re are reasonable grounds for
believing that there are being hawked, carried about or marketed

(@) infringing copies of the work,

(b) articles specifically designed or adapted for making copies of a work, knowing or
having reason to believe that ia& been or is to be used for making infringing
copies of a work, or

(c) protectiondefeating devices,

authorise by order a member of the Garda Siochana [Police Force] to seize without warrant the
copies, articles or devices and to bring them before tistridot Court.

(2) On being satisfied that any copy, article or device referred to in subsectionr<1) is

(@) aninfringing copy,

(b) articles specifically designed or adapted for making copies of a work, which the
person hawking, carrying about or mariket those articles, knows or has reason to
believe that they have been or are to be used to make infringing copies of a work, or

(c) aprotectiordefeating device,

the District Court may order the copy, article or device to be destroyed or to be deliyeted
the owner of the copyright or otherwise dealt with as the Court may think fit.

(3) In an application to the District Court under subsection (1) or, in exyparte
application or interlocutory motion to a court of competent jurisdiction for areoxghich
would permit the applicant to enter and search premises or place specified therein and take
possession of material found therein on terms set out in such order, the court hearing such an
application may receive hearsay evidence to the effecttbeatvitness or deponent believes
that the material may be found in a particular location.

(4) A witness or deponent shall not be obliged to indicate the source of the information
upon which that witness formed the belief that material may be found artecplar location.

(5) After the implementation of an order made under this section, the court may, on the
application of a person aggrieved by it, award damages against the applicant for the order as it
considers just, on being satisfied that

(@) no infringement of copyright has been established, and
(b) the information on which the copyright owner applied for the order was given
maliciously.
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Right of copyright owner
to seize infringing copies,
articles or devices, etc.

133—(1) Where it would bempracticable for the owner of the copyright in a work to
apply to the District Court for an order under section 132, a copy, article or device referred to
in section 132(1) in respect of which the copyright owner would be entitled to apply for an
order fordelivery up under section 131, may be seized and detained by the copyright owner or
a designated representative thereof where the copy, article or device is found being hawked,
carried about or marketed.

(2) The right to seize and detain conferred bysection (1) is exercisable, subject to
subsections (4) to (8) of this section, and is subject to any decision of the court relating to
disposal of infringing copies, articles or devices under section 145.

(3) A person who seizes any infringing copiesticdes or devices under this section
shall apply to the District Court for an order to dispose of those copies, articles or devices
within 30 days of the seizure.

(4) Before any infringing copies, articles or devices are seized under this section notice
of the time and place of the proposed seizure shall be given to a member of the Garda
Siochana in the District Court Area in which the copies, articles or devices are to be seized.

(5) A person exercising the right to seize and detain conferred by stifs€1) may
enter premises to which members of the public have access.

(6) A person exercising the right to seize and detain conferred by subsection (1) may
not seize anything in the possession, custody or control of a person at his or her permanent or
regular place of business, trade or profession, and may not use any force.

(7) Without prejudice to the generality of subsection (6), a person exercising the right to
seize and detain conferred by subsection (1) may make an inventory or prepare abecev
of infringement of copyright or potential infringement of copyright.

(8) At the time when any infringing copies, articles or devices are seized under this
section there shall be given to the owner, occupier or person in charge of the place lehere t
copies, articles or devices are seized a notice, in the prescribed form, informing the person of
the right of the owner of the copies, articles or devices being seized to apply to the District
Court for the return of the copies, articles or deviceshangrounds that they are ret

(@) infringing copies of a work,
(b) articles that have been or are to be used to make infringing copies, or
(c) protectiondefeating devices.

(9) Without prejudice to the generality of subsection (8), the Minister shafiguibe the
form of the notice to be given under that subsection and the form shall specify
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(a) the name and the address of the person claiming to be the owner of the copyright in
the work concerned,

(b) the statutory authority for the seizure,

(c) the gounds that the person seizing the copies, articles or devices has for such
seizure, and

(d) alist of that which is seized.

(10) The owner of any copies, articles or devices seized under this section may apply to
the District Court for the return of tle® copies, articles or devices.

(11) Rules of court shall be made under this section and the rules shall provide for
procedures to enable applications to be made and dealt with in an expeditious manner.

(12) Where there has been an exercise of thetrighseize and detain, conferred by
subsection (1), the court may, on the application of a person aggrieved by it, award damages
against a person who exercises that right as it considers just, on being satisfied that

(@) no infringement of copyright haseen established, and
(b) the person had no reasonable grounds for such seizure.

Rights of owner of copyright
in respect of infringing copy

134—(1) Subject to the provisions of this Act, the owner of any copyright shall be
entitled to all such rightsrad remedies, in respect of the conversion or detention by any person
of—

(a) infringing copies of a work,
(b) articles that have been or are to be used to make infringing copies, or
(c) protectiondefeating devices,

as he or she would be entitled to iélor she were the owner of every such copy, article or
device and had been the owner thereof since the time when it was made.

(2) Where by virtue of section 12(2) (which relates to successive conversions or
detentions) of the Statute of Limitations, 19%fe title of the owner of the copyright to such a
copy, article or device referred to in subsection (1) of this section would (if he or she had been
the owner of the copy, article or device) have been extinguished on the expiration of the
period referredo in the said subsection (2), he or she shall not be entitled to any rights or
remedies under subsection (1) of this section in respect of anything done in relation to that
copy, article or device after the expiration of that period.

(3) In awarding dmages for conversion, the court shall take into account all the
circumstances of the case and shall award such sum as it considers just.
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Chapter 10
Rights and Remedies: Exclusive Licensee

Rights and remedies of exclusive licensee

135—(1) An exclusie licensee has, except as against the copyright owner, the same
rights and remedies in respect of matters occurring after the grant of the licence as if the
licence had been an assignment.

(2) The rights and remedies of an exclusive licensee are comtwath those of the
copyright owner and references in sections 127 to 134 to the copyright owner shall be
construed accordingly.

(3) In proceedings brought by an exclusive licensee under this section a defendant may
avail of any defence which would habeen available to the defendant if the action had been
brought by the copyright owner.

Exercise of concurrent rights

136—(1) Where an action for infringement of the copyright in a work brought by the
copyright owner or an exclusive licensee related)ether in whole or in part, to an
infringement in respect of which they have concurrent rights of action, the copyright owner or,
as the case may be, the exclusive licensee, may not, without the leave of the appropriate court,
proceed with the action unles the other is either joined as a plaintiff or added as a defendant.

(2) A copyright owner or exclusive licensee who is added as a defendant under
subsection (1) shall not be liable for any costs in an action unless he or she takes part in the
proceeding.

(3) Nothing in this section shall affect the granting of interlocutory relief on an
application by the copyright owner or exclusive licensee.

(4) Where an action for infringement of copyright is brought which relates, whether in
whole or in part, taan infringement in respect of which the copyright owner and an exclusive
licensee have or had concurrent rights of action, then, the following shall-apply

(a) in assessing damages the appropriate court shall have regard to
(i) the terms of the licenceand
(i) any pecuniary remedy already awarded or available to either of them in respect

of the infringement;

(b) no account of profits shall be directed where an award of damages has been made,
or an account of profits has been directed, in favour & ohthem in respect of the
infringement;

(c) the appropriate court shall, where an account of profits is directed, apportion the
profits between them as the court thinks fit, subject to any agreement between the
copyright owner and the exclusive licensee.
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(5) Subsection (4) shall apply whether or not the copyright owner and the exclusive
licensee are both parties to the action.

(6) Before—

(a) applying for an order for delivery up under section 131,

(b) applying for an order to seize infringing copjearticles or devices under section
132, or

(c) exercising the right to seize and detain conferred by section 133,

the copyright owner shall notify any exclusive licensee having concurrent rights and the court
may, on the application of the licensee, makeh order for delivery up, seizure of infringing
copies, articles or devices or, as the case may be, prohibiting or permitting the exercise by the
copyright owner of the right of seizure and detention as it thinks fit, having regard to the terms
of the licence between the copyright owner and the exclusive licensee.

Chapter 11
Remedies: Moral Rights

Remedies for infringement of moral rights

137—(1) An infringement of a right conferred by section 107, 109, 113 or 114 is
actionable as a breach of sttdry duty owed to the person entitled to the right concerned.

(2) A person may apply to the appropriate court for damages or other relief in respect of
an infringement of a right conferred by section 107, 109, 113 or 114.

(3) In proceedings for infrigement of the right conferred by section 109, the
appropriate court may grant an injunction prohibiting any act unless a sufficient disclaimer is
made, on such terms and in such a manner as is approved of by the court, dissociating the
person entitled tohte right from the treatment of the work.

Action in respect
of construction of building

138. In any proceedings for infringement of a right conferred by section 107, 109 or 113
in respect of the construction of a building, no injunction or other ordall e made—

(a) after the construction of the building has begun, so as to prevent it from being
completed, or
(b) so as to require the building, in so far as it has been constructed, to be demolished.
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Chapter 12
Presumptions

Presumptions

139—(1) The presumptions specified in this section shall apply in any proceedings,
whether civil or criminal, for infringement of the copyright in any work.

(2) Copyright shall be presumed to subsist in a work until the contrary is proved.

(3) Except as otherise provided in this section, where the subsistence of the copyright
in a work is proved or admitted, or is presumed under subsection (2), the plaintiff shall be
presumed to be the owner or, as the case may be, the exclusive licensee of the copyright, unti
the contrary is proved.

(4) Where—

(@) a name purporting to be that of the author of a work or of the owner or exclusive
licensee of the copyright, as the case may be, appears on copies of the work, or

(b) a copy of a work bears or incorporates a esta¢nt, label or other mark indicating
that a person is the author of the work or the owner or exclusive licensee of the
copyright, as the case may be,

that name, statement, label or mark shall be admissible as evidence of the fact stated or
indicated whit shall be presumed to be correct, unless the contrary is proved.

(5) The person named or in respect of whom a statement, label or other mark appears on
or is borne on or is incorporated in copies of a work in accordance with subsection (4) shall,
unlessthe contrary is proved, be presumed not to have made the-work

(@) inthe course of employment referred to in section 2@&())

(b) in the course of employment as an officer or employee of a prescribed international
organisation referred to in section@,9

(c) inthe course of employment as an officer or employee of the Government or of the
State referred to in section 191,

(d) under the direction or control of either or both of the Houses of the Oireachtas
referred to in section 193, or

(e) in circumstakes in which the copyright in the work is conferred on another person
by an enactment referred to in section 28d).)

(6) Where a work purports to be a work of joint authorship, subsections (2), (3), (4) and
(5) shall apply in relation to each persorrparting to be one of the authors of the work.

(7) Where no name purporting to be that of the author of the work or of the owner or
exclusive licensee of the copyright, as the case may be, appears on the work or where the work
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does not bear or incorporaa statement, label or other mark in accordance with subsection (4)
and—

(a) the work qualifies for copyright protection by reference to the country, territory,
state or area, in which it was first lawfully made available to the public, and
(b) (i) a nane purporting to be that of the person who first lawfully made available to
the public the work appears on copies of the work as first so made available, or
(i) copies of the work bear or incorporate a statement, label or other mark
indicating that a nantkeperson first lawfully made available to the public the
work,

then, that named person shall be presumed to have been the author of the work or the owner or
exclusive licensee of the copyright, as the case may be, at the time when the work was first
lawfully made available to the public, unless the contrary is proved.

(8) Where the author of the work is dead or the identity of the author cannot be
ascertained by reasonable enquiry, it shall be presumed, unless the contrary isproved

(@) thatthe work $ an original work, and

(b) that the claims made by the plaintiff as to the date on which the work was first
lawfully made available to the public and as to the country, territory, state or area in
which the work was first so made available are correct.

(9) The presumptions set out in subsections (2) to (8) shall apply to the same extent in
any actions relating to an infringement which occurred before the date on which copies of a
work were first lawfully made available to the public.

Chapter 13
Offences: Copyright

Offences
140—(1) A person who, without the consent of the copyright owsrer

(a) makes for sale, rental or loan,

(b) sells, rents or lends, or offers or exposes for sale, rental or loan,

(c) imports into the State, otherwise than for hisher private and domestic use,

(d) inthe course of a business, trade or profession, has in his or her possession, custody
or control, or makes available to the public, or

(e) otherwise than in the course of a business, trade or profession, makes avilabl
the public to such an extent as to prejudice the interests of the owner of the
copyright,

a copy of a work which is, and which he or she knows or has reason to believe is, an infringing
copy of the work, shall be guilty of an offence.
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(2) In this ction “loan” means a loan for reward and in particular does not include a
loan to a family member or friend for private and domestic use, and “lends” shall be construed
accordingly.

(3) A person whe—

(@) makes,

(b) sells, rents or lends, or offers oxgoses for sale, rental or loan,
(c) imports into the State, or

(d) has in his or her possession, custody or control,

an article specifically designed or adapted for making copies of a work, knowing or having
reason to believe that it has been or is toused to make infringing copies, shall be guilty of
an offence.

(4) A person whe—

(@ (i) makes,
(if) sells, rents or lends, or offers or exposes for sale, rental or loan,
(i) imports into the State, or
(iv) has in his or her possession, custodgaontrol,
a protectiondefeating device, knowing or having reason to believe that it has been
or is to be used to circumvent rights protection measures, or

(b) provides information, or offers or performs any service, intended to enable or assist
a persorto circumvent rights protection measures,

shall be guilty of an offence.
(5) Where copyright is infringed by

(@) the public performance of a literary, dramatic or musical work,

(b) the playing or showing in public of a sound recording, artistic waskiginal
database or film, or

(c) broadcasting a work or including a work in a cable programme service,

the person who caused the work to be so performed, played, broadcast, included in a cable
programme service or shown shall be guilty of an offencere/ihe or she knew or had reason to
believe that the copyright in the work would be infringed.

(6) An offence shall not be committed under subsection (1) or (5) by the undertaking of
an act which under this Part may be undertaken without infringing thgraght in a work.

(7) A person guilty of an offence under subsection (1), (3) or (4) shall be H#able
(@) on summary conviction, to a fine not exceeding £1,500 in respect of each infringing

copy, article or device, or to imprisonment for a term notesding 12 months, or
both, or
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(b) on conviction on indictment, to a fine not exceeding £100,000, or to imprisonment
for a term not exceeding 5 years, or both.

(8) A person guilty of an offence under subsection (5) shall be hable

(&) on summary convi@bn, to a fine not exceeding £1,500 in respect of such offence or
to imprisonment for a term not exceeding 12 months, or both, or

(b) on conviction on indictment, to a fine not exceeding £100,000, or to imprisonment
for a term not exceeding 5 years, or bot

False claims of copyright

141. A person who, for financial gain, makes a claim to enjoy a right under this Part
which is, and which he or she knows or has reason to believe is, false, shall be guilty of an
offence and shall be liable on conviction mdictment to a fine not exceeding £100,000, or to
imprisonment for a term not exceeding 5 years, or both.

Order for delivery up
in criminal proceedings

142—(1) The court may, on conviction of a person or being satisfied that there is a
prima facie case to answer, where the court is satisfied that at the time of the arrest or charge
the person had in his or her possession, custody or centrol

(@) inthe course of a business, trade or profession, a copy of a work, knowing or having
reason to believd to be an infringing copy,

(b) an article specifically designed or adapted for making copies of a work, knowing or
having reason to believe that it had been or was to be used to make infringing
copies, or

(c) aprotectiordefeating device,

order that thenfringing copy, article or device be delivered up to the copyright owner or to such
other person as the court may direct.

(2) An order may be made by the court of its own motion, or on the application of the
person bringing a prosecution, and may belmwhether or not the person is convicted of the
offence, but shall not be made

(a) after the expiration of the period specified in section 144(3) as being the limit of the
period for delivery up, or

(b) where it appears to the court unlikely that angerwill be made as to the disposal
of the infringing copies, articles or devices.

(3) A person to whom an infringing copy, article or device is delivered up pursuant to
an order made under this section shall retain it pending the making of a finalamrdecision
not to make an order, as the case may be.
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Search warrants and seizure

143—(1) Where a judge of the District Court is satisfied by information on oath that
there are reasonable grounds for suspeeting

(a) that an offence under section 148s been, or is about to be, committed in, on or at
any premises or place, and

(b) that evidence that such an offence has been, or is about to be, committed is in, on or
at those premises or that place,

the court may issue a warrant authorising a memb#reGarda Siochana, accompanied by such
other members of the Garda Siochana or other person or persons as that member thinks proper, at
any time or times within 28 days from the date of the issue of the warrant on production, where
requested, of that weant, to enter and search the premises or place specified in the warrant using
reasonable force where necessary, and to do all or any of the following acts:

(i) to seize any copies of any works, articles or devices in respect of which he or she
has reasmable grounds for suspecting that an offence under section 140 has been or
is about to be committed;

(i) to make an inventory or prepare other evidence of infringement of copyright or
potential infringement of copyright;

(iif) to seize anything found #re which he or she believes on reasonable grounds may
be required to be used in evidence in any proceedings brought in respect of an
offence under this Act;

(iv) to require any person found there to give his or her name and address.

(2) A warrant issué under this section may authorise persons, including the copyright
owner or designated representative thereof, to accompany and assist any member of the Garda
Siochana in executing the warrant or in collating any inventory or other evidence.

(3) A persam who—

(@) obstructs or interferes with a person acting under the authority of a warrant issued
under this section,

(b) is found in, on or at the premises or place specified in the warrant by a member of
the Garda Siochana acting as aforesaid and whe daitefuses to give the member
his or her name and address when required to do so or gives a name or address that
is false or misleading,

(c) obstructs the exercise of an authority conferred by a warrant under this section, or

(d) fails or refuses to givenformation to a member of the Garda Siochana when
requested to do so under this section,

shall be guilty of an offence and shall be liable on summary conviction to a fine not exceeding
£1,500, or to imprisonment for a term not exceeding 12 months, tbr bo
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Chapter 14
Delivery Up and Disposal

Period after which remedy
for delivery up is not available

144—(1) Subject to subsection (2), an application for an order under section 131 may
not be made after the expiration of 6 years from the date on whelnfringing copy, article
or device was made.

(2) Where, during the whole or any part of the period referred to in subsection (1), the
copyright owner—

(@) is under a disability, or
(b) is prevented by fraud or concealment from discovering the fatitling him or her
to apply for an order,

an application under section 131 may be made at any time before the expiration of 6 years from
the date on which the applicant ceased to be under a disability, or, as the case may be, could, with
reasonable dijjence, have discovered those facts.

(3) An order for delivery up in criminal proceedings under section 142 shall not, in any
case, be made after the expiration of 6 years from the date on which the proceedings under that
section were initiated.

(4) Where, in any proceedings for an order for delivery up under section 131 or 142, the
date of the making of the infringing copy, article or device is put into question by the
defendant, the onus of proof shall be on the defendant that the infringing comye ant
device was made more than 6 years before the date on which an application for an order under
section 131 was made or proceedings under section 142 were initiated.

Order as to disposal of infringing copy,
article or device

145—(1) An applicationmay be made to the appropriate court for an order that an
infringing copy, article or device-

(@) delivered up under section 131 or 142, or
(b) seized and detained under section 132 or 143,

shall be—

(i) forfeited to the copyright owner, or
(i) destoyed or otherwise dealt with as the court may direct,

and the court may make such an order or such other order as it thinks fit.
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(2) In considering what order, if any, should be made under subsection (1), the court
shall consider whether other remedaesilable in an action for infringement of the copyright
in a work would be adequate to compensate the copyright owner and to protect his or her
interests.

(3) Provision shall be made by rules of the court as to the service of notice on persons
having a interest in the copies, articles or devices concerned, and any such persen may

(a) appear in proceedings for an order under this section whether or not he or she was
served with notice, or

(b) appeal against any order made, whether or not he or steaggapin the proceedings
concerned.

(4) An order made under this section shall not take effect until the expiration of the
period within which notice of an appeal may be given or, where before the expiration of that
period notice of appeal is duly givemntil the final determination or abandonment of the
proceedings on the appeal.

(5) Where there is more than one person interested in a copy, article or device, the court
shall make such order as it thinks fit and may direct the copy, article or devibe sold or
otherwise dealt with and any proceeds divided in accordance with the direction of the court.

(6) Where the court decides that no order shall be made under this section, the person
who had the copy, article or device in his or her possessiostody or control immediately
before it was delivered up or seized shall be entitled to its return.

(7) References in this section to a person having an interest in a copy, article or device
include any person in whose favour an order may be made whdesection in respect of the
copy, article or device or under section 264 or under section 23 of the Trade Marks Act, 1996.

Amendment to section 23
of Trade Marks Act, 1996

146. Section 23 of the Trade Marks Act, 1996, is hereby amended by the tstilostiof
the following subsection for subsection (6) of that section:

“(6) References in this section to a person having an interest in goods, material or
articles include references to any person in whose favour an order could have been made
under sectins 145 and 264 of the Copyright and Related Rights Act, 2000.”.
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Chapter 15
Provision for Preventing Importation

Infringing copies, articles or devices
may be treated as prohibited goods

147—(1) The owner of the copyright in a work may give notite writing to the
Revenue Commissioners

(@) that he or she is the owner of the copyright in the work, and
(b) that he or she requests the Revenue Commissioners for a period specified in the
notice to treat as prohibited gocds
(i) copies of the work with are infringing copies,
(if) articles specifically designed or adapted or used for making infringing copies of
the work, or
(i) protectiondefeating devices.

(2) The period specified in a notice given under subsection (1) shall not exceed 5 years
and in any case shall not extend beyond the period for which copyright is to subsist.

(3) The owner of the copyright in a work may give notice in writing to the Revenue
Commissioners-

(@) that he or she is the owner of the copyright in the work,

(b) that infringing copies, articles or devices referred to in subsectiorfb]1lre
expected to arrive in the State at a time and a place specified in the notice, and

(c) that he or she requests the Revenue Commissioners to treat those copies, articles or
devicesas prohibited goods.

(4) When a notice given under subsection (1) is in force the importation of goods to
which the notice relates, other than copies of a work imported by a person for his or her
private and domestic use, is prohibited.

(5) Notwithstanding subsection (4) or anything contained in the Customs Acts, a person
is not, by reason of the prohibition, liable to any penalty under the Customs Acts other than
forfeiture of the prohibited goods.

(6) In this section “prohibited goods” means coufdé or pirated goods within the
meaning of the European Communities (Counterfeit and Pirated Goods) Regulations, 1996
(S.l. No. 48 of 1996).

Power of Revenue Commissioners
to make regulations

148—(1) The Revenue Commissioners may prescribe the farwhich notice is to be
given under section 147 and require a person giving netice
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(@) to furnish the Revenue Commissioners with such evidence as may be prescribed,
either on giving notice or when the goods are imported, or at both these times, and
(b) to comply with such other conditions as may be prescribed.

(2) Regulations made under this section may require a person giving a notice under
section 147

(@) to pay such fees in respect of the notice as may be specified by the Revenue
Commissioners frortime to time,

(b) to give such security as may be specified by the Revenue Commissioners in respect
of any liability or expense which the Revenue Commissioners may incur in
consequence of the notice given by reason of the detention of any infringing copy,
article or device or anything done to any infringing copy, article or device detained,
and

(c) to indemnify the Revenue Commissioners against any such liability or expense
whether security has been given or not.

(3) Regulations made under this sectiomyrmake different provisions in respect of
different classes of case to which they apply and may include such incidental and
supplementary provisions as the Revenue Commissioners consider expedient from time to
time.

(4) Any fees paid pursuant to regutats made under this section shall be accounted for
in such manner as shall be prescribed by the Minister for Finance.

Chapter 16
Copyright Licensing

Licensing schemes and licensing bodies
149—(1) In this Part—

“licences” means licences to undertatieauthorise the undertaking of any of the acts
restricted by copyright;

“licensing body” means a society or other organisation which has as its main object, or
one of its main objects, the negotiating or granting, either as owner or prospective owner of
copyright, or as exclusive licensee, or as agent for him or her, of copyright licences, and
whose objects include the granting of licences relating to works of more than one copyright
owner,

“licensing scheme” means a scheme specifying

(@) the classes otase in which the operator of the scheme, or the person on whose

behalf that operator acts, is willing to grant copyright licences, and

(b) the terms on which licences would be granted in those classes of case,
and for this purpose a “scheme” includes dnyg in the nature of a scheme, whether
described as a scheme or as a tariff or by any other name.
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(2) References in this Part to licences or licensing schemes relating to works of more
than one copyright owner shall not include licences or schemesigptat—

(a) asingle collective work, or collective works of which the authors are the same, or

(b) works made by, or by employees of or commissioned by, a single individual, firm,
company or group of companies, including holding companies and their
subsdiaries.

REFERENCES ANDAPPLICATIONSRELATING
TO LICENSING SCHEMES

General references

150. Sections 151 to 156 apply to licensing schemes which are operated by licensing
bodies in relation to the copyright in works of more than one copyright ownen far as they
relate to licences for any of the acts restricted by copyright under section 37.

Reference of proposed licensing
scheme to Controller

151—(1) The terms of a licensing scheme proposed to be operated by a licensing body
may be referred tahe Controller by an organisation which claims to be representative of
persons who claim that they require licences in cases of a description to which the scheme
would apply.

(2) The Controller shall not consider a reference by an organisation undszcidn (1)
unless the Controller is satisfied that the organisation is representative of the class of persons
that it claims to represent.

(3) The Controller may refuse to consider a reference under subsection (1) on the
ground that the reference is pnature.

(4) Where the Controller decides to consider a reference under subsection (1), he or she
shall consider the subject matter of the reference and make an order, either confirming or
varying the proposed scheme, as the Controller may determine teeds®nable in the
circumstances.

(5) An order under subsection (4) may be made for such period as the Controller may
determine.

Reference of licensing scheme to Controller

152—(1) Where a licensing scheme is in operation and a dispute arises sjtbateto
the scheme between the operator of the scheme-and
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(a) a person claiming that he or she requires a licence in a case of a description to which
the scheme applies, or
(b) an organisation claiming to be representative of such persons,

that operatg person or organisation may refer the scheme to the Controller in so far as it relates
to cases of that description.

(2) The Controller shall not consider a reference by an organisation under subsection (1)
unless the Controller is satisfied that thegganisation is representative of the class of persons
that it claims to represent.

(3) A scheme which has been referred to the Controller under subsection (1) shall
remain in operation until proceedings in relation to the reference are concluded.

(4) The Controller shall consider the matter referred to him or her and shall make an
order, confirming or varying the scheme, as the Controller may determine to be reasonable in
the circumstances.

(5) An order under subsection (4) may be made for such persothe Controller may
determine.

Further reference of scheme to Controller

153—(1) Where the Controller has, in respect of a licensing scheme under section 151
or 152 or under this section, made an order in respect of a scheme, and the order remains i
force, the persons to whom this section applies may refer the scheme to the Controller in so far
as it relates to cases of that description.

(2) This section applies te-

(@) the operator of the scheme,

(b) a person claiming that he or she requirescarice in a case of the description to
which the order applies, and

(c) an organisation claiming to be representative of the persons referred to in paragraph

(b).

(3) Where an order under section 151 or 152 or this section is in force, the licensing
schene in respect of which the order is made shall not, except with the special leave of the
Controller, be referred to the Controller in respect of the same description ofeases

(a) within 12 months from the date of the order in respect of the previousamte, or
(b) where the order was made so as to be in force for 15 months or less, until the last 3
months before the expiration of the order.

(4) A scheme which has been referred to the Controller under subsection (1) shall
remain in operation until peedings in relation to the reference are concluded.
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(5) The Controller shall consider the matter referred to him or her and shall make an
order, confirming, varying or further varying the scheme, as the Controller may determine to
be reasonable in thercumstances.

(6) An order under subsection (5) may be made for such period as the Controller may
determine.

Application for grant of licence
in connection with licensing scheme

154—(1) A person who claims, in a case to which a licensing schemeeszltitat the
operator of the scheme has refused to grant or to procure the grant to him or her of a licence in
accordance with the scheme, or has failed to do so within a reasonable period, may apply to
the Controller for an order under subsection (4).

(2) A person who claims, in a case excluded from a licensing scheme, that the operator
of the scheme-

(a) has refused to grant or to procure the grant to him or her of a licence, or has failed to
do so within a reasonable period and that in the circumstitdés unreasonable that
a licence should not be granted, or

(b) proposes terms for a licence that are unreasonable,

may apply to the Controller for an order under subsection (4).

(3) A case shall be regarded as being excluded from a licensing sd¢bethe purposes
of subsection (2) where

(@) the scheme provides for the grant of licences, subject to terms excepting matters
from the licence and the case is within such an exception, or

(b) the case is so similar to those in which licences are grameer the scheme that it
is unreasonable that it should not be dealt with in the same way.

(4) Where the Controller is satisfied that a claim under this section isfaatided, he
or she shall make an order declaring that in respect of the matterdiegppés the order, the
applicant is entitled to a licence on such terms as the Controller may determine to be
applicable in accordance with the scheme, or as the case may be, to be reasonable in the
circumstances.

(5) An order under subsection (4) mag made for such period as the Controller may
determine.

Review of orders made by Controller
155—(1) Where the Controller has made an order under section 154 that a person is

entitled to a licence under a licensing scheme, the operator of the schethe original
applicant may apply to the Controller for a review of that order.
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(2) An application under subsection (1) shall not be made except with the special leave
of the Controller—

(@) within 12 months from the date of the order or of the decisoana previous
application under this section, or
(b) where—
(i) the order was made so as to be in force for 15 months or less, or
(i) as a result of the decision on a previous application under this section the order
is due to expire within 15 months tfiat decision,
until the last 3 months before the expiration date.

(3) The Controller shall, on an application for review, confirm or vary his or her order
as the Controller may determine to be reasonable, having regard to the terms applicable in
accodance with the licensing scheme or, as the case may be, the circumstances of the case.

Effect of order of Controller
as to licensing scheme

156—(1) A licensing scheme which has been confirmed or varied by the Controller
under section 151, 152 or 153a8hbe in operation or, as the case may be, remain in operation,
in so far as it relates to the description of case in respect of which the order was made, for such
period as the order remains in force.

(2) Where an order made by the Controller undetisacl51, 152 or 153 confirming or
varying a licensing scheme is in force (in this section referred to as “an order to which this
section applies”), a person who, in a case of a class to which the order applies

(@) pays to the operator of the scheme ahwrges payable under the scheme in respect
of a licence applying to the case concerned or, where the amount cannot be
ascertained, gives an undertaking to the operator to pay the charges when
ascertained, and

(b) complies with the other terms applicabtethe licence under the scheme,

is in the same position as regards infringement of copyright as if he or she had at all material
times been the holder of a licence granted by the owner of the copyright concerned in accordance
with the scheme.

(3) Subjet to subsection (4), the Controller may direct that an order to which this
section applies, in so far as it varies the amount of charges payable, has effect from a date
before that on which it was made, but not earlier than the date on which the refevaace
made, or where later, the date on which the scheme came into operation.

(4) Where a direction is made under subsectior<3)

(@) any necessary repayments or further payments shall be made in respect of charges
already paid, and
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(b) the reference inubsection (gr) to the charges payable under the scheme shall be
construed as a reference to the charges so payable by virtue of the order.

(5) A direction shall not be made under this section where subsection (6) applies.

(6) An order of the Controlr made under section 152 or 153 in relation to a scheme
which is certified for any purpose under section 173 has effect, in so far as it varies the scheme
by reducing the charges payable for licences, from the date on which the reference was made
to the Gntroller.

(7) Where the Controller has made an order under section 154 and the order remains in
force, the person in whose favour the order is made, where heef she

(a) pays to the operator of the scheme any charges payable in accordance with the orde
or, where the amount cannot be ascertained, gives an undertaking to the operator to
pay the charges when ascertained, and

(b) complies with the other terms specified in the order,

is in the same position as regards infringement of copyright as if se@had at all material
times been the holder of a licence granted by the owner of the copyright concerned on the terms
specified in the order.

REFERENCES ANDAPPLICATIONSRELATING
TO LICENSING BY LICENSING BODIES

General references by licensing bodies

157. Sections 158 to 161 apply to licences in relation to the copyright in works of more
than one copyright owner, granted by a licensing body otherwise than pursuant to a licensing
scheme, in so far as the licences relate to any of the acts restrictauaplright under section
37.

Reference to Controller of proposed licence

158—(1) The terms on which a licensing body proposes to grant a licence may be
referred to the Controller by the prospective licensee for an order under subsection (3).

(2) The Controller may refuse to consider a reference under subsection (1) on the
ground that the reference is premature.

(3) Where the Controller decides to consider a reference under subsection (1), he or she
shall consider the terms of the proposed licernue make an order, confirming or varying the
terms, as the Controller may determine to be reasonable in the circumstances.

(4) An order under subsection (3) may be made for such period as the Controller may
determine.
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Reference to Controller of expiring licence

159—(1) A licensee under a licence which is due to expire with the passage of time or
as a result of notice given by the licensing body may apply to the Controller on the ground that
it is unreasonable in the circumstances that the licence dloealse to be in force.

(2) An application under subsection (1) may be made at any time during the last 3
months before the expiration of the licence.

(3) A licence in respect of which a reference has been made to the Controller under
subsection (1) sl remain in force until proceedings in relation to the reference are
concluded.

(4) Where the Controller is satisfied that an application made under subsection (1) is
well-founded, he or she shall make an order declaring that the licensee shall eatatiba
entitled to the benefit of the licence on such terms as the Controller may determine to be
reasonable in the circumstances.

(5) An order under subsection (4) may be made for such period as the Controller may
determine.

Application for review
of order made by Controller

160—(1) Where the Controller has made an order under section 158 or 159, the
licensing body or the person entitled to the benefit of the order may apply to the Controller for
a review of that order.

(2) An application under dasection (1) shall not be made except with the special leave
of the Controller—

(@) within 12 months from the date of the order or of the decision on a previous
application under this section, or
(b) where—
(i) the order was made so as to be in forcedmonths or less, or
(i) as a result of the decision on a previous application under this section, the order
is due to expire within 15 months of that decision,
until the last 3 months before the expiration date.

(3) The Controller shall, on an appditton for review, confirm or vary his or her order as
the Controller may determine to be reasonable in the circumstances.

Effect of order of Controller as to licence

161—(1) Where the Controller has made an order under section 158 or 159, and the
orderremains in force, the person entitled to the benefit of the order, where he-er she
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(&) pays to the licensing body any charges payable in accordance with the order or,

where the amount cannot be ascertained, gives an undertaking to the operator to pay
the charges when ascertained, and

(b) complies with the other terms specified in the order,

is in the same position as regards infringement of copyright as if he or she had at all material

times been the holder of a licence granted by the owner of the ighpyroncerned on the terms
specified in the order.

(2) The benefit of an order made under section 158 or 159 may be assigned

(@) in the case of an order made under section 158, where assignment is not prohibited
under the terms of the order of the Guanller, and

(b) in the case of an order made under section 159, where assignment was not
prohibited under the terms of the original licence.

(3) The Controller may direct that an order made under section 158 or 159 or an order
made under section 160 wamg such an order, in so far as it varies the amount of charges
payable, has effect from a date before that on which it was made, but not earlier than the date

on which the reference or application was made or, where later, the date on which the licence
was granted or, as the case may be, was due to expire.

(4) Where a direction is given under subsectionr3)

(a) any necessary repayments or further payments shall be made in respect of charges
already paid, and

(b) the reference in subsection (&) to the charges payable in accordance with the
order shall be construed, where the order is varied by a further order, as a reference
to the charges so payable by virtue of that further order.

LICENSING. MISCELLANEOUS

General considerations:
unreasonable d@imination

162—(1) In determining what is reasonable, on a reference or application under this
Chapter relating to a licensing scheme or licence, the Controller shall have regard to

(@) the availability of other schemes, or the granting of othemiosss, to other persons
in similar circumstances, and

(b) the terms of those schemes or licences,

and shall exercise his or her powers so as to ensure that there is no unreasonable discrimination
between licensees, or prospective licensees, under the sdrdimence to which the reference or
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application relates and licensees under other schemes operated by, or other licences granted by,
the same person.

(2) Subsection (1) shall not affect the obligation of the Controller in any case to have
regard to alrelevant circumstances.

Licences for reprographic copying

163. Where a reference or application is made to the Controller under this Chapter
relating to the licensing of reprographic copying of literary, dramatic, musical or artistic
works, original déabases, or of the typographical arrangement of published editions, which
have been lawfully made available to the public, the Controller shall have regard to

(a) the extent to which copies of the works concerned are otherwise available,
(b) the proporton of the work to be copied, and
(c) the nature of the use to which the copies are likely to be put.

Licences to reflect payments
in respect of underlying rights

164. Where a reference or an application is made under this Chapter in relation to
licensing of the copyright in a work, the Controller shall take into account, in considering what
charges are to be paid for a licence, any payments which the owner of the copyright is liable to
make pursuant to the granting of the licence, or pursuant to the aatteorised by the
licence—

(@) to owners of the copyright in works included in the work, or
(b) inrespect of any performance, included in the work.

Licences to reflect conditions imposed
by promoters of events

165—(1) Where a reference or an applica is made under this Chapter relating to
licensing in respect of the copyright in sound recordings, films, broadcasts or cable
programmes which include, or are to include, any entertainment or other event, the Controller
shall have regard to any conditis imposed by the promoters of the entertainment or other
event, and in particular the Controller shall not consider a refusal or failure to grant a licence
to be unreasonable where it could not have been granted in a manner which is consistent with
thoseconditions.

(2) Nothing in this section shall require the Controller to have regard to any conditions
where those conditiors

(&) purport to regulate the charges to be imposed in respect of the grant of licences, or

(b) relate to payments to be madett@ promoters of any event in consideration of the
grant of facilities for making the sound recording, film, broadcast or cable
programme.
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Licences in respect of works
included in retransmissions

166—(1) This section applies to references or applaadi under this Chapter relating
to licences to include a work in a broadcast or cable programme service, where one broadcast
or cable programme (in this section referred to as the “first transmission”) is, by reception and
immediate retransmission withoatteration, to be further broadcast or included in a cable
programme service (in this section referred to as the “further transmission”).

(2) In so far as the further transmission is to the same area as the first transmission, the
Controller shall, in casidering what charges, if any, are to be paid for licences for either
transmission, have regard to the extent to which the copyright owner has already received, or
is entitled to receive, payment for the other transmission which adequately remunerates tha
owner in respect of transmissions to that area.

(3) In so far as the further transmission is to an area outside that to which the first
transmission was made, the Controller shall disregard all further transmissions in considering
what charges, if anygre to be paid for licences for the first transmission.

Implied indemnity in certain schemes
and licences for reprographic copying

167—(1) This section applies t&

(a) schemes for licensing reprographic copying of literary, dramatic, musical stiarti
works, original databases, or of the typographical arrangement of published
editions, lawfully made available to the public, and

(b) licences granted by licensing bodies for such copying,

where the scheme or licence concerned does not specify ttks weowhich it applies with
sufficient particularity so as to enable licensees to determine whether a work is within the scheme
or licence by inspection of the scheme or licence and the work.

(2) There is implied in every scheme or licence to which Hastion applies-

(@) an undertaking by the operator of the scheme to indemnify a person granted a
licence under the scheme, and

(b) an undertaking by the licensing body to indemnify a licensee,

against any liability incurred by a person or licenseadnson of his or her having infringed

copyright by making or authorising the making of reprographic copies of a work in circumstances
within the apparent scope of the licence.



95

Power to extend application
of scheme or licence

168—(1) This section apjs to—

(@) alicensing scheme to which sections 151 to 156 apply, in so far as they provide for
the grant of licences, or
(b) alicence to which sections 158 to 161 apply,

in so far as the scheme provides for the grant of licences, or the licenceéned which
authorises the making by or on behalf of educational establishments for the purposes of
instruction of reprographic copies of literary, dramatic, musical or artistic works, original
databases or of the typographical arrangement of publishedregd which have been lawfully
made available to the public.

(2) Where it appears to the Minister with respect to a scheme or licence to which this
section applies that

(a) works of a description similar to those covered by the scheme or licence are
unreasonably excluded from it, and

(b) making those works subject to a licensing scheme or general licence would not
conflict with the normal exploitation of the works or prejudice the interests of the
owner of the copyright,

the Minister may by order prade that the scheme or licence shall extend to those works.

(3) Where the Minister proposes to make an order under subsection (2), he or she shall
give notice of the proposalte

(@) the owner of the copyright,

(b) the licensing body concerned, and

(c) such persons or organisations representative of educational establishments, and such
other persons or organisations, as the Minister thinks fit.

(4) Where the identity of a person, body or organisation required to be given notice
under subsection (3) naot be ascertained by reasonable enquiry, an advertisement published
by the Minister in Iris Offigitil [Official Journal of the Government] and at least two
newspapers circulating in the State specifying details of the proposal to extend the scheme or
lience shall be deemed to be notice for the purposes of that subsection.

(5) A notice given under subsection (3) shall inform the persons referred to in that
subsection of their right to make oral or written representations to the Minister concerning the
proposal within 6 months from the date of the notice, and where any of those persons wishes
to make oral representations, the Minister shall appoint a person to hear the representations
and to report to the Minister.
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(6) In considering whether to make amder under subsection (2), the Minister shall
take into account any representations made to him or her under subsection (5) and such other
matters as appear to the Minister to be relevant.

Variation or discharge of order
extending scheme or licence

169—(1) The owner of the copyright in a work in respect of which an order is in force
under section 168 may apply to the Minister for the variation or discharge of the order, stating
his or her reasons for making the application.

(2) The Minister shall notonsider an application made within 2 years of the making of
the original order, or of the making of an order on a previous application under this section,
unless it appears to the Minister that the circumstances are exceptional.

(3) The Minister may cofirm the order concerned and where the Minister refuses to
confirm the order, he or she shall give notice of the applicatien to

(@) the licensing body concerned, and
(b) such persons or organisations representative of educational establishmentshand suc
other persons or organisations, as the Minister thinks fit.

(4) A notice given under subsection (3) shall inform the persons referred to in that
subsection of their right to make written or oral representations to the Minister concerning the
application under subsection (1) within 2 months from the date of the notice, and where any of
those persons wishes to make oral representations, the Minister shall appoint a person to hear
the representations and to report to the Minister.

(5) In considering an @plication under subsection (1), the Minister shall take into
account the reasons for the application, any representations made to him or her under
subsection (4) and such other matters as appear to the Minister to be relevant.

(6) The Minister may maksuch order as he or she thinks fit confirming or discharging
the order or, as the case may be, the order as previously varied, or varying or further varying
the order so as to exclude works from it.

Appeals against orders

170—(1) The owner of the copight in a work which is the subject of an order made
under section 168 may appeal to the High Court which may confirm or discharge the order, or
vary it so as to exclude works from it, as it thinks fit, having regard to the matters referred to
in section B3(2).

(2) Where the Minister has made an order under sectior169

(@) the person who applied for the order, or
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(b) any person or organisation representative of educational establishments, or any
other persons or organisations as the Minister thinksmito were given notice of
the application for the order and who made representations under subsection (4) of
that section,

may appeal to the High Court, which may confirm, vary or discharge the order.

(3) An appeal under this section shall be brougithim 6 weeks of the making of the
order, or such further period as the High Court may allow.

(4) An order made under section 168 or 169 shall not come into force until the
expiration of 6 weeks from the making of the order or, where an appeal is brbafire the
expiration of that period, until the appeal proceedings are disposed of or withdrawn.

(5) Where an appeal is brought on or before the expiration of the period specified in
subsection (4), any decision of the High Court on the appeal shakhffexdt the validity of
anything done in reliance on the order before that decision takes effect.

Inquiry whether other provisions required

171—(1) The Minister may appoint a person to inquire whether other provisions are
required (whether by way oflecensing scheme or general licence) to authorise the making by
or on behalf of educational establishments for the purposes of instruction of reprographic
copies of literary, dramatic, musical or artistic works, original databases, or of the
typographicahrrangement of published editions, whieh

(@) have been lawfully made available to the public, and

(b) are of a description which appears to the Minister
(i) not to be regulated by an existing licensing scheme or general licence, and
(i) not to be wihin the power conferred by section 168.

(2) The Minister may prescribe procedures for the establishment and conduct of an
inquiry under this section and without prejudice to the generality of the aforesaid may
prescribe that-

(&) notice be given to pspns or organisations appearing to the Minister to represent the
owners of the copyright in works of that description,

(b) notice be given to persons or organisations appearing to the Minister to represent
educational establishments, or

(c) written or orl representations may be made by those persons.

(3) Where procedures are prescribed under subsection (2), they shall not affect the
rights of any other person to be given notice of such inquiries or the making of representations
by other persons or org&ations.

(4) The person appointed to hold an inquiry under this section shall not recommend the
making of other provisions unless he or she is satisfied-that



98

(a) it would be of advantage to educational establishments to be authorised to make
reprogaphic copies of the works concerned, and

(b) making those works subject to a licensing scheme or general licence would not
conflict with the normal exploitation of the works or prejudice the interests of the
owner of the copyright.

(5) Where a person gpinted to hold an inquiry under this section recommends the
making of other provisions, he or she shall specify any terms, other than terms as to the
charges payable, on which licences under those provisions shall be available.

Statutory licence where cemmendation
not implemented

172—(1) The Minister may, within one year of the making of a recommendation under
section 171, by order provide, that where the provision to which subsection (2) applies has not
been made pursuant to the recommendation,ntla&ing by or on behalf of an educational
establishment, for the purposes of instruction, of reprographic copies of the works to which the
recommendation relates, shall be deemed to be licensed by the owners of the copyright in the
works.

(2) For the purpses of subsection (1), provision shall be regarded as having been made
pursuant to the recommendation where

(a) a certified licensing scheme has been established under which a licence is available
to the establishment concerned, or
(b) a general licenchas beer-
(i) granted to or for the benefit of that establishment,
(i) referred by or on behalf of that establishment to the Controller under section
158, or
(i) offered to or for the benefit of that establishment and refused without such a
referene,

and the terms of the scheme or licence accord with the recommendation.

(3) An existing licence authorising the making of the copies referred to in subsection (1)
(not being a licence granted under a certified licensing scheme or a general licaalteg¢abe
to have effect to the extent that it is more restrictive or more onerous than the licence provided
for by an order made under subsection (1).

(4) An order made under subsection (1) shall provide that the licence be free of any
charge and, in fation to other matters, shall be subject to any terms specified in the
recommendation and to such other terms as the Minister may think fit.

(5) Where a copy which would otherwise be an infringing copy is made pursuant to a
licence provided for by an der made under subsection (1) and is subsequently sold, rented or
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lent, or offered or exposed for sale, rental or loan, or otherwise made available to the public, it
shall be treated as an infringing copy for those purposes and for all subsequent purposes.

(6) An order made under subsection (1) shall come into operation not less than 6
months after it is made and, subject to subsection (7), the order may be varied from time to
time.

(7) An order made under subsection (1) shall not be varied so asltmleénworks other
than those to which the recommendation relates or to remove any terms specified in the
recommendation.

(8) In this section, “certified licensing scheme” means a licensing scheme certified
under section 173 for the purposes of this sectio

Certification of licensing schemes

173—(1) A person operating or proposing to operate a licensing scheme may apply to
the Minister to certify the scheme for the purposes of section 56, 57 or 172.

(2) The Minister may by order certify a licensingreme where he or she is satisfied
that—

(@) the licensing body in charge of the scheme is representative of a substantial number
of rightsholders in the category of works to which the scheme is designed to apply,
and

(b) the scheme sets out clearly theacges payable and the other terms and conditions
on which licences are to be granted.

(3) The scheme shall be set out in an order made under subsection (2) and the
certification shall come into operation for the purposes of section 56, 57 or 172 asgthe
may be—

(a) on adate, specified in the order, not less than 8 weeks after the order is made, or

(b) where the scheme is the subject of a reference under section 151, on any later date
on which the order of the Controller under that section comes fotce, or the
reference is withdrawn.

(4) A variation of the scheme to which this section applies is not effective unless a
corresponding amendment of the order is made and the Minister shall make such an
amendment in the case of a variation orderedh®y Controller on a reference under section
151, 152 or 153 and may do so in any other case where the Minister thinks fit.

(5) An order made under subsection (2) shall be revoked where the scheme ceases to
operate and may be revoked where it appearéoMinister that the scheme is no longer
being operated in accordance with the terms of the order.
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CABLE RETRANSMISSIONS

Collective exercise of certain rights
in relation to cable retransmissions

174—(1) The owner of the copyright in a literary, anatic, musical or artistic work, an
original database, a sound recording or a film shall have the right to grant or refuse
authorisation for cable retransmission of a broadcast or cable programme from another
Member State of the EEA in which the work iscinded.

(2) The right conferred by this section shall be known and in this section referred to as
the “cable retransmission right”.

(3) The cable retransmission right may be exercised against a cable programme service
provider only through a licensingopdy.

(4) Where the owner of the copyright in a work has not transferred his or her cable
retransmission right to a licensing body, the licensing body which manages rights of the same
category shall be deemed to be permitted to manage his or her right.

(5) Where more than one licensing body manages cable retransmission rights, the owner
of the copyright in a work may choose which of them is deemed to be permitted to manage his
or her right.

(6) The owner of the copyright in a work to whom subsectidnhdr (5) applies has the
same rights and obligations resulting from any relevant agreement between the cable
programme service provider and the licensing body as copyright owners who have transferred
their cable retransmission right to that licensing body

(7) Any rights to which the owner of the copyright in a work may be entitled under
subsection (6) shall be exercised within the period of 3 years commencing on the date of the
cable retransmission concerned.

(8) This section shall not affect any ritghexercisable by the maker of a broadcast,
whether in relation to the broadcast or a work included therein.

(9) In this section, “cable retransmission” means the reception and immediate
retransmission without alteration by way of a cable programme epfi a broadcast or of a
cable programme initially transmitted from another Member State of the EEA.
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Chapter 17
Registration of Copyright Licensing Bodies

Register of copyright licensing bodies

175—(1) The Controller shall establish and maintainegister of copyright licensing
bodies in such form and manner and containing such particulars as the Minister may prescribe
to be known as the “Register of Copyright Licensing Bodies” and referred to in this Part as the
“Register”.

(2) The Controller sall keep the Register in such form so that the Register is capable of
being used to make a copy of any entry in the Register.

(3) The Register shall be kept at such place as may be prescribed by the Minister and,
subject to the payment of such fee as niayprescribed by the Minister with the consent of
the Minister for Finance-

(@) the Register shall be made available for inspection by a person at such times and in
such manner as may be prescribed by the Minister, and

(b) where a request is made toetiController for a certified or uncertified copy of, or
extract from, an entry in the Register, the Controller shall issue a copy of the entry
or extract to the applicant.

(4) An application for registration or renewal of a registration of a licensirdylshall
be made to the Controller in such form and manner as may be prescribed by the Minister and
shall be subject to the payment of such fee as may be prescribed by the Minister with the
consent of the Minister for Finance.

(5) The Controller shall mgster an applicant or renew a registration where the
Controller is satisfied that

(@) the applicant complies with the definition of a licensing body specified in section 38
or 149, and

(b) the applicant has provided such information and satisfied santitions as may be
prescribed by the Minister for the purposes of registration.

(6) The information prescribed under paragraph (b) of subsection (5) and supplied by
the applicant for registration shall be placed on the Register, and applicants mpyaatiye
Controller to have such information revised from time to time as circumstances may require.

(7) The information to be prescribed by the Minister under subsectidp)(Shall
include, as appropriate, the followkag

(@) the name of the applicén
(b) the address of the applicant;
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(c) the names of the chairperson and other members of the board or officers, or names
of partners, as the case may be, of the applicant;

(d) a copy of the memorandum and articles of association, or partnership agreament
the case may be, of the applicant;

(e) details of the scheme;

(f) details of the scales of charges or proposed charges to be levied by the applicant;

(g) the class of rightsowners represented or proposed to be represented by the applicant;
and

(h) in the case of a licensing body within the meaning specified in section 38, the names
of the rightsholder or rightsholders in respect of whom the body concerned claims
entitlement to receive payments under that section.

(8) On the registration or renewal afregistration of a licensing body, the Controller
shall issue to the applicant a certificate of registration in such form as the Controller shall
determine.

Proof that licensing body may act
on behalf of specified classes

176. A certificate granted wher section 175(8) shall include the particulars specified in
subsection (7) of that section and the certificate shall be evidence of the right of the licensing
body, until the contrary is proved, to act on behalf of the classes of rightsowners for whom it
claims representation rights or on behalf of the rightsowners who have assigned rights to it, or
exclusively licensed it, as specified in that certificate.

Notification of charges

177—(1) A licensing body registered under this Part which proposesnjoose a
charge, otherwise than in accordance with the scales of charges included in an application for
registration or for renewal of a registration, shall provide the Controller in writing with details
of the proposed charge not less than one month béfereharge comes into effect.

(2) The registration of a licensing body which fails to comply with subsection (1) is
deemed to be cancelled from the date on which the proposed charge comes into effect.

Validity of certificates of registration
178—(1) A certificate of registration issued under section 175(8) shall be valid for 12
months from the date of registration or such lesser period as may be specified by the

Controller in the certificate.

(2) Subject to section 175(4), a licensing body regedleunder this Part may apply for
renewal of its registration for further periods each of which shall not exceed 12 months.

(3) An application for renewal of a registration shall be made not less than one month
before the expiration of the period of valylof the certificate of registration.



103

(4) A term of renewal of a registration shall take effect from the expiration of the
previous registration.

Refusal of application

179—(1) The Controller may refuse an application for renewal of a registrdtjoa
licensing body registered under this Part or cancel the registration of a licensing body where
the body no longer fulfils the requirements specified in section 175(5).

(2) The Controller shall remove a licensing body from the Register where itcapph
for renewal of its registration is refused or its registration is cancelled.

Indemnity for Controller

180. No action or other proceedings shall lie or be maintainable against the Controller
(except in the case of wilful neglect of duty) in respef anything done or omitted to be done
by him or her in thebona fideexercise of any functions, powers or duties conferred or
imposed by or under this Chapter.

Obligation of collecting societies
to register (copyright)

181—(1) Any body operating as licensing body within the meaning specified in
section 38 or 149 shall be obliged to register in accordance with the provisions of this Chapter,
and to remain registered for so long as it continues to operate in this capacity.

(2) Any body to which tle provisions of subsection (1) applies whieh

(a) fails within six months of the commencement of this Chapter to register under the
terms of this Chapter,

(b) fails within 2 months of its establishment in the case of a body established after the
commencerant of this Chapter, to register under the terms of this Chapter, or

(c) continues to operate as such a body having been removed from the Register for any
reason,

shall be guilty of an offence.
(3) A person guilty of an offence under subsection (2) ldbaliable—
(@) on summary conviction, to a fine not exceeding £1,500, or to imprisonment for a
term not exceeding 12 months, or both, or

(b) on conviction on indictment, to a fine not exceed#t00,000, or to imprisonment
for a term not exceeding 5 yes or both.
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Chapter 18
Quialification for Copyright Protection

Qualification for copyright protection: general

182—(1) Copyright shall not subsist in a work unless the qualification requirements of
this Chapter are satisfied in relationto

(a) theauthor in section 183,

(b) the country, territory, state or area in which the work was first lawfully made
available to the public in section 184,

(c) inthe case of a broadcast or a cable programme, the country, territory, state or area
from which the boadcast was made or from which the programme was sent in
section 186.

(2) Subsection (1) shall not apply in relation to the Government or the Oireachtas or to
the copyright of prescribed international organisations.

(3) Where the qualification requireants specified in this Chapter or in section 191, 193
or 196 are satisfied on one occasion in relation to a work, the copyright in the work shall not
cease to subsist by reason of any subsequent event.

Quialification by reference to author

183—(1) A work shall qualify for copyright protection where the author was at the
material time a qualifying person.

(2) Forthe purposes of this Part, a qualifying person sha#-be

(@) an Irish citizen;

(b) a citizen or subject of, or an individual domiciled or orarily resident in the State,
or in any country, territory, state or area to which the relevant provisions of this Part
extend;

(c) a body incorporated under the law of the State or of any country, territory, state or
area to which the relevant provisiookthis Part extend;

(d) a partnership or unincorporated body formed under the law of the State or of any
country, territory, state or area to which the relevant provisions of this Part extend;
or

(e) any other body in the State or of any country, tergfcstate or area to which the
relevant provisions of this Part extend.

(3) Where provision is made by order under section 188, a work shall also qualify for
copyright protection where at the material time the authorwas

(@) a citizen or subject of, aan individual domiciled or ordinarily resident in a country,
territory, state or area to which the order relates;
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(b) a body incorporated under the law of a country, territory, state or area to which the
order relates;

(c) a partnership or unincorporateddy formed under the law of any country, territory,
state or area to which the order relates; or

(d) any other body in any country, territory, state or area to which the order relates.

(4) Subject to subsection (5), a work of joint authorship shall ifudbr copyright
protection where at the material time any of the authors satisfies the requirements specified in
subsection (1), (2) or (3).

(5) Where a work of joint authorship qualifies for copyright protection only under this
section, only those albrs who satisfy those requirements shall be taken into account for the
purposes 6+

(@) section 23(1(a) (first ownership of copyright; entitlement of author or author’s
employer);

(b) section 24 (duration of copyright in a literary, dramatic, musicamistic work or
an original database); and

(c) section 88 (anonymous and pseudonymous works: acts permitted), with reference
to section 2 (definition of “anonymous work” and definition of “pseudonymous
work”), section 2(7) and (8) (deemer of authorsiépbe known), and section 33
(expiry of copyright).

(6) The material time in relation to a literary, dramatic, musical or artistic work or an
original database, shall be

(@) in the case of a work which has not been lawfully made available to the public
when the work was made or, where the making of the work extended over a period,
a substantial part of that period; or

(b) in the case of a work which has been lawfully made available to the public, when
the work was first lawfully made available to theilgic or, where the author had
died before that time, immediately before his or her death.

(7) The material time in relation to other descriptions of work shall be as follows:

(@) in the case of a sound recording or film, when the sound recording ror Viias
made;

(b) inthe case of a broadcast, when the broadcast was made;

(c) inthe case of a cable programme, when the programme was first lawfully included
in a cable programme service;

(d) in the case of the typographical arrangement of a publishedoeditvhen the
edition was first lawfully made available to the public.
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Quialification for copyright protection:
specific

184—(1) A literary, dramatic, musical or artistic work, sound recording, film,
typographical arrangement of a published editionaaroriginal database, shall qualify for
copyright protection where it is first lawfully made available to the public

(@) inthe State; or
(b) in any country, territory, state or area to which the relevant provision of this Part
extends.

(2) For the puposes of this section, lawfully making available to the public a work in
one country, territory, state or area shall be deemed to be the first lawful making available to
the public of the work even where the work is simultaneously lawfully made avaitalilee
public elsewhere; and for this purpose, lawfully making available to the public of a work
elsewhere within the previous 30 days shall be deemed to be simultaneous.

Territorial waters and Continental Shelf
185. For the purposes of this Pa#t

(@) acts undertaken in, on, under or over
() the waters in the portion of the sea which comprises the territorial seas of the
State,
(i) the waters in all areas of the sea to which the internal or inland waters of the
State are extended by section 5 of tMaritime Jurisdiction Act, 1959, and
(i) the waters in any area which is for the time being a designated area within the
meaning of section 1 of the Continental Shelf Act, 1968,
and
(b) acts undertaken on an Irish ship, aircraft or hovercraft regdtender the laws of
the State,

shall be deemed to have been undertaken in the State.

Qualification for copyright
in broadcasts and cable programmes

186. A broadcast shall qualify for copyright protection where it is lawfully made from,
and a cable pgramme shall qualify for copyright protection where it is first sent from a
place—

(@) inthe State, or
(b) in any country, territory, state or area to which the relevant provisions of this Part
extend.
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Prohibition on contravention
of certain internatioal obligations

187. The Government shall not exercise the power to make regulations provided for by
section 190, in relation to a country, territory, state or area in contravention of obligations
entered into under any bilateral or multilateral copyrightelated rights convention to which
the State is a party or of any obligations incurred by the State pursuant to the EEA Agreement.

Extension of this Part by order

188—(1) The Government may make an order to extend the provisions of this Part and,
in particular, the provisions as to qualification of works for copyright protection in sections
183, 184 and 186, to any convention country, territory, state or area.

(2) The effect of the extension of copyright protection specified in subsection (1), may
where so stated in the Third Schedule, apply to a specified part or parts of the international
multilateral agreement, treaty or convention in question.

(3) The Government may, by order, add to or delete from the list of agreements,
international mulliateral agreements, treaties or conventions contained in the Third Schedule,
or specify such part or parts of the said multilateral agreements, treaties or conventions to
which the extension of protection shall apply in accordance with the terms of sidlnsgz},
having regard to the obligations of the State under relevant multilateral agreements, treaties
and conventions.

(4) The effect of the extension of the provisions of sections 183, 184 and 186 relating to
qualification of works for copyright prottion under the terms of this section shall be that
works qualifying for copyright protection by reference to their authors or geographical
provenance under the equivalent provisions of the law of a country, territory, state or area
party to an agreementreaty or convention named in the Third Schedule shall qualify for
copyright protection under Irish law, to the same degree as if they (those works) had qualified
for such protection directly under sections 183, 184 and 186.

(5) For the purposes of thigection, “convention country, territory, state or area” means
a convention country, territory, state or area which is a party to a multilateral agreement, treaty
or convention relating to copyright to which the State is also a party, and which is spegified
the Third Schedule.

Orders to be made for countries
other than convention countries, etc.

189—(1) The Government may by order make provision for applying in relation to a
country, territory, state or area, other than a convention country, terrigtate or area within
the meaning of section 188(5), all or any of the provisions of this Part specified in the order, so
as to secure that those provisions apply in relaties to
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(@) individuals who are citizens or subjects of, or who are domiciled a@inarily
resident in, that country, territory, state or area as they apply to persons who are
domiciled or ordinarily resident in the State,

(b) bodies incorporated under the law of that country, territory, state or area as they
apply in relation to bodiegcorporated under the law of the State,

(c) partnerships or unincorporated bodies formed under the law of that country,
territory, state or area as they apply in relation to partnerships or unincorporated
bodies formed under the law of the State,

(d) anyother bodies in that country, territory, state or area as they apply in relation to
such bodies in the State,

(e) literary, dramatic, musical or artistic works, sound recordings, films, typographical
arrangement of a published edition or original databdsst made available to the
public in that country, territory, state or area as they apply in relation to such works
first made available to the public in the State, or

() broadcasts made from or cable programmes sent from that country, territorygrstate
area as they apply in relation to broadcasts made from or cable programmes sent
from the State.

(2) An order made under this section may make provision for all or any of the matters
referred to in subsection (1) and may

(a) apply any provision oftiis Part subject to such exceptions and modifications as are
specified in the order, and

(b) direct that any provisions of this Part apply either generally or in relation to such
classes of works, or other classes of case, as are specified in the order.

(3) The Government shall not make an order under this section in relation to a country,
territory, state or area unless satisfied that provision has been or will be made under the law of
that country, territory, state or area, in respect of the class dksvo which the order relates,
giving adequate protection to the owners of copyright under this Part.

(4) The Government may by order revoke or amend any order made under this section,
including an order under this subsection.

Restriction of rights byrder

190—(1) Where the protection of Irish copyright law has been extended to a country,
territory, state or area under the provisions of section 189, and it appears to the Government
that Irish works or one or more classes of those works are not atidguprotected in that
country, territory, state or area, the Government may by order restrict the rights conferred by
this Part in relation to works of authors connected with that country, territory, state or area.

(2) In an order made under subsect{@), the Government shall designate the country,
territory, state or area concerned and provide that, for the purposes specified in that order, a
work shall not qualify for copyright protection after the date specified in the order where that
work is madeat a time when the author-s
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(a) a citizen or subject of that country, territory, state or area (who is not at the same
time domiciled or ordinarily resident in the State),

(b) a body incorporated under the law of that country, territory, state or area,

(c) apartnership or unincorporated body formed under the law of that country, territory,
state or area, or

(d) any other body of that country, territory, state or area,

and the order may make such provision for all the purposes of this Part or fopaymbses as

are specified in that order, and either generally or in relation to such class or classes of cases as
are specified in that order, having regard to the nature and extent of the deficiency of protection
referred to in subsection (1).

(3) In this section “Irish works” means works of which the author was at the material
time within the meaning of section 183.

Chapter 19
Government and Oireachtas Copyright

Government copyright

191—(1) Where a work is made by an officer or employee of the &omnent or of the
State, in the course of his or her duties, the work qualifies for copyright protection
notwithstanding the provisions relating to the requirements as to qualification for copyright
protection specified in section 182.

(2) The Governmenshall be the first owner of the copyright in a work to which
subsection (1) applies.

(3) The copyright in a work to which subsection (1) applies shall be known and in this
Act referred to as “Government copyright”, notwithstanding that the copyrightbeagr may
have been, assigned to another person.

(4) Government copyright in a work shall expire 50 years from the end of the calendar
year in which the work was made.

(5) In the case of a work of joint authorship where one or more but not all cdukbi®ors
is a person to whom subsection (1) applies, this section applies in relation to those persons and
the copyright subsisting by virtue of their contribution to the work.

(6) Subject to subsections (1) to (5), this Part applies in relation to @ovemt
copyright as to other copyright.

(7) Where Oireachtas copyright subsists in a work this section shall not apply.
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Copyright in Acts, etc.
192—(1) The copyright in any Bill or enactment vests in the Houses of the Oireachtas.

(2) The copyrightprovided for in this section subsists from the date of the first lawful
making available to the public of the work and shall expire 50 years from the end of the
calendar year in which the work was so made available.

Houses of the Oireachtas: copyright

193—(1) Where a work is made by or under the direction or control of either or both of
the Houses of the Oireachtas

(@) the work qualifies for copyright protection notwithstanding the provisions relating
to the requirements as to qualification for copyr protection specified in section
182, and

(b) the House of the Oireachtas by whom, or under whose direction or control, the work
is made shall be the first owner of any copyright in the work, and where the work is
made by or under the direction or cauitiof both Houses of the Oireachtas, each
House shall be joint first owners of the copyright.

(2) The copyright in a work to which this section applies shall be known and in this Act
referred to as “Oireachtas copyright”, notwithstanding that the copyray be, or may have
been, assigned to another person.

(3) Oireachtas copyright in a work shall expire 50 years from the end of the calendar
year in which the work was made.

(4) For the purposes of this section, works made by or under the direcaticontrol of
either or both of the Houses of the Oireachtas inclsde

(@) any work made by an officer or employee of either House of the Oireachtas in the
course of his or her duties, and

(b) any sound recording, film, live broadcast or live cable programof the
proceedings of either House of the Oireachtas.

(5) Inthe case of a work of joint authorship where one or more but not all of the authors
are acting on behalf of, or under the direction or control of either or both of the Houses of the
Oireachtas, this section applies in relation to those authors and the copyright subsisting by
virtue of their contribution to the work.

(6) Subject to subsections (1) to (5), this Part applies in relation to Oireachtas copyright
as to other copyright.
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Oireachtas copyright

194—(1) Subject to subsections (2) and (3), a permission to copy or to make available
to the public any work, Act of the Oireachtas, Bill or other material protected by Oireachtas
copyright under the provisions of this Chapter may be gratdeahy person.

(2) The conditions upon which any work, Act of the Oireachtas, Bill or other material
protected by Oireachtas copyright may be made available under this Chapter shall be those
imposed from time to time on such materials by the Ceann Catehaf Dail Eireann
[Speaker of the Lower House of Parliament] and the Cathaoirleach of Seanad Eireann
[Chairperson of the Upper House of Parliament] or an officer or employee of the Houses of
the Oireachtas duly authorised for that purpose by the Ceamnh@irle of Dail Eireann and
the Cathaoirleach of Seanad Eireann.

(3) The conditions upon which any work, Act of the Oireachtas, Bill or other material
protected by Oireachtas copyright may be made available under this Chapter shall be laid
before each Huse of the Oireachtas as soon as may be after they have been imposed.

Houses of the Oireachtas:
supplementary provisions
with regard to copyright

195. For the purposes of holding, dealing with and enforcing copyright, and in
connection with all legal mceedings relating to copyright, each of the Houses of the
Oireachtas shall be deemed to have, and to have had, the legal capacities of a body corporate,
which is not affected by a dissolution of either or both of the Houses of the Oireachtas.

Chapter 20
International Organisations

Copyright vesting
in certain international organisations

196—(1) Notwithstanding that a work
(@) is made by an officer or employee of, or is lawfully made available to the public by,
a prescribed international organigatito which this section applies, and

(b) does not qualify for copyright protection under section 182,

copyright subsists in the work by virtue of this section and the organisation concerned shall be
the first owner of that copyright.

(2) The Governmentay prescribe the international organisations to which this section
applies.
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(3) Where an international organisation in respect of which an order has been made
under subsection (2) is the first owner of the copyright in a work by virtue of this set¢hien,
copyright in that work shall expire 50 years from the end of the calendar year in which the
work was made or shall subsist for such longer period as the Government may by order
specify for the purpose of complying with the international obligationthefState.

(4) An international organisation prescribed under subsection (2) shall be deemed to
have, and to have had, the legal capacities of a body corporate for the purpose of holding,
dealing with and enforcing copyright and in connection with efldl proceedings relating to
copyright.

Chapter 21
Anonymous Works

Works of folklore

197—(1) Where, in the case of an anonymous work which has not been lawfully made
available to the public, there is evidence that the author (or, in the case ofkaoivgint
authorship, any of the authors) complied with the requirements for copyright protection
specified in section 182 by having a connection with a country, territory, state or area other
than the State, it shall be presumed until the contrary isgatdhat copyright subsists in the
work.

(2) Where, under the law of a country, territory, state or area, a body is appointed to
protect and enforce copyright in a work referred to in subsection (1), the Minister may by
order designate that body for therposes of this section.

(3) A body designated by order under subsection (2) shall be recognised in the State as
having authority to protect and enforce copyright in a work referred to in subsection (1) in the
place of the owner of the copyright, oth#éran the authority to assign the copyright in the
work and the body may bring proceedings relating to copyright in its own name.

(4) This section shall not apply where there has been an assignment of the copyright in a
work by the author of which noticlkas been given to the designated body, and nothing in this
section affects the validity of an assignment of copyright made, or licence granted, by the
author or a person lawfully claiming under him or her.

Chapter 22
Deposit of Certain Copyright Material s
Delivery of certain materials to libraries

198—(1) The publisher of any book first published in the State after the
commencement of this section or, in the case of the authority specified in parggjagie
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publisher of any book published in théage, shall, within one month after the publication,
deliver, at his or her own expense, a copy of the book to each of the follewing

(a) the authority having control of the National Library of Ireland,

(b) the authority having control of the library ofrifity College, Dublin,

(c) the authority having control of the library of the University of Limerick,
(d) the authority having control of the library of Dublin City University, and
(e) the Board of the British Library,

and four copies of the book for am accordance with the directions of the authority having
control of the National University of Ireland for use in the four constituent universities of that
University.

(2) Boards and authorities taking delivery of books under subsection (1) shall give a
written receipt for every book delivered to them under that subsection.

(3) The Minister may, on an application of a Board or authority referred to in subsection
(1), make regulations exempting from subsection (1) in respect of the Board or authority
making the application, publications wholly or mainly in the nature of trade advertisements, or
any class of work as may be specified in those regulations, and it shall not be necessary for the
publisher of any publication so excepted to deliver the pubboab that Board or authority or
for such Board or authority to give a receipt unless as respects any particular publication a
written demand for the delivery of that work is made by the Board or authority concerned.

(4) The Boards or authorities refed to in subsection (1) may, before delivery of a
book is made under subsection (1), request that a book be delivered in a particular form, being
one of the forms in which the book is published and the publisher shall deliver it in the form
requested.

(5) The publisher of any book first published in the State after the commencement of
this section shall, where a demand is made in writing by the authority having control of each
of the following libraries—

(a) the Bodleian Library, Oxford,

(b) the Universiy Library, Cambridge,
(c) the National Library of Scotland, and
(d) the National Library of Wales,

before the expiration of 12 months after the book is published, deliver within one month after
receipt of that written demand or, where the demand wasasterhefore the book was published,
within one month after publication, to an address in Dublin named in the demand a copy of that
book for, or in accordance with the directions of, that authority.

(6) In the case of an encyclopaedia, newspaper, reviegazine or work published in
a series of numbers or parts, the written demand referred to in subsection (5) may include all
numbers or parts of the work which may subsequently be published.
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(7) A copy of a book delivered to the authority having contrioliee National Library of
Ireland or the Board of the British Library pursuant to this section shall be a copy of the whole
book with all maps and illustrations belonging to that book and, subject to subsection (4),
finished in the same manner as the capyhat form which is superior in quality to any other
copy in that form of the book available.

(8) A copy of a book delivered to any of the authorities referred to in this section, other
than those referred to in subsection (7), pursuant to this sedtati be in the form specified
by the Board or authority, which shall be one of the forms in which the book has been
published, and shall be in like condition as that form of the book.

(9) Where a publisher fails to comply with this section he or dhnalde guilty of an
offence and shall be liable on summary conviction to a fine not exceeding £500 and in
addition the person shall be liable to be ordered to comply with this section.

(10) For the purposes of this section, “book” includes every padivasion of a book,
pamphlet, sheet of letterpress, sheet of music, map, plan, chart or table separately published,
but shall not include any second or subsequent edition of a book unless such edition contains
additions or alterations either in the lefiegss or in the maps, plans, prints or other engravings
belonging thereto.

(11) Where a copy of a book requested under subsection (1) is delivered in a form other
than an electronic form, the Board or other authorities referred to in subsection (1) may
request, in addition to that copy, a copy in an electronic form readable by means of an
electronic retrieval system and on such request being made a copy in electronic form shall be
delivered by the publisher to the Board or authority concerned.

(12) Forthe purposes of this section, “publication”, in relation to a beok

(&) means the issue of copies to the public, and
(b) includes its making available to the public by means of an electronic retrieval
system,

and related expressions shall be construed@tngly.

Chapter 23
Amendment of National
Cultural Institutions Act, 1997,

and Miscellaneous Repeals

Amendment of sections 65 and 66
of the National Cultural Institutions Act, 1997

199—(1) Sections 65 and 66 of the National Cultural Institution$, A®97, are hereby
amended by the substitution of the following sections therefor:
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“65—(1) Subject to the provisions of this section, the publisher of any material to
which this section applies shall, within one month or such longer period as theigutho
having control of the National Library of Ireland may allow after its publication, deliver
at his or her own expense, a copy of the material to that authority and the authority shall
give a written receipt to the publisher for any and all such mdtdekvered to them.

(2) The publisher of material to which this section applies that relates wholly or
mainly to Ireland shall, if a written demand for any such material is made by the
authority referred to in subsection (1) not later than 12 monther atf$ publication,
deliver a copy of the material to that authority within one month after receipt of the
demand or, if the demand was made before its publication, within one month or such
longer period as the authority may in any particular case allogr &6 publication.

(3) The Minister, following consultation with the Minister for Enterprise, Trade
and Employment, may make such regulations as he or she considers appropriate in
relation to the quality and format of material to which this sectionliappn cases where
the copies of such material are not of uniform quality or can be published in different
formats.

(4) Where a publisher fails to comply with this section, he or she shall be guilty of
an offence and shall be liable on summary convittio a fine not exceeding £500 and
to pay such sum not exceeding the value of the material as the court may decide which
shall be paid to the trustees or authority to whom the material should have been
delivered.

(5) In this section:

‘material to whichthis section applies’ means material that is of such class as may
be specified in regulations made by the Minister, following consultation with the
Minister for Enterprise, Trade and Employment, and in this definition, ‘material
includes any engraving, pkograph, text of a play, cinematograph film, microfilm,
video recording, sound recording, record, diskette, magnetic tape, compact disc, or other
thing on or in which works or information or the representations thereof is written,
recorded, stored or repduced but does not include local records or local archives
within the meaning, in each case, of section 65 of the Local Government Act, 1994, or
books within the meaning of section 198 of the Copyright and Related Rights Act, 2000,

‘publisher’, for the puposes of this section, means a person who issues to the
public, or makes available to the public by means of an electronic retrieval system,
material to which this section applies;

‘work’, for the purposes of this section, has the meaning assigned yosi¢dtion 2
of the Copyright and Related Rights Act, 2000.

(6) This section shall apply only to material concerned substantially or primarily
with Ireland. In cases of doubt, the certification of the Minister to the effect that material
is concerned subantially or primarily with Ireland shall satisfy the requirements of this
subsection.
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(7) The Minister, following consultation with the Minister for Enterprise, Trade
and Employment, may by order apply this section, with such modifications and
adaptatios as he or she considers necessary, to one or more of the institutions or bodies
referred to in section 198 of the Copyright and Related Rights Act, 2000.

(8) Section 6 of the Dublin City University Act, 1989, and section 7 of the
University of LimerickAct, 1989, are hereby repealed.”.

Chapter 24
Copyright: Legal Tender

Copyright in Irish legal tender notes,
euro notes, consolidated bank notes
and in Irish and euro coins

200—(1) Notwithstanding anything contained in this Part and subject to stibeg?2),
the copyright in legal tender notes issued, whether before or after the commencement of this
section, by the Central Bank of Ireland (in this section referred to as “the Bank”) or issued
before such commencement by the Currency Commission, lsbaderpetual and vests in the
Bank.

(2) This Part is without prejudice to the copyright of the European Central Bank in legal
tender notes denominated in the euro unit.

(3) Notwithstanding anything contained in this Part, the copyright in consolidstek
notes issued before the commencement of this section by the Bank or by the Currency
Commission shall be perpetual and vests in the Bank.

(4) Notwithstanding anything contained in this Part, the copyright in coins issued under
the Coinage Act, 192@jold coins issued under the Currency Act, 1927, coins issued under the
Coinage Act, 1950, and coins issued under the Decimal Currency Acts, 1969 to 1990, and the
copyright in the artistic work defining the design of any such coin shall be perpetual ated ve
in the Minister for Finance.

(5)(a) This Part is without prejudice to the copyright of the European Community in the
common face of coins denominated in euro or in cent, and in the artistic work defining the
design of any such face, or to the assiggmt of that copyright by the Commission of the
European Communities on behalf of the European Community.

(b) Notwithstanding anything contained in this Part, the copyright in the national face of
coins issued under section 11 of the Economic and Mowydtharion Act, 1998, and the
copyright in the artistic work defining the design of any such face shall be perpetual and vests
in the Minister for Finance.

(c) Notwithstanding anything contained in this Part, the copyright in all coins issued
under Part lllof the Economic and Monetary Union Act, 1998, and the copyright in the artistic
work defining the design of any such coin shall be perpetual and vests in the Minister for
Finance.
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(6) Inthe application of section 37(3) to any legal tender note or dmlzged bank note
or any coin to which this section applies, references in that subsection to the work as a whole
or to any substantial part thereof shall be construed as references to the note or coin as a whole
or to any part thereof.

(7) Chapter 6 othis Part shall not apply in relation to the copyrights referred to in this
section.

(8) Coins to which this section applies and the artistic work defining the design of any
such coin shall be deemed, for the purposes of section 172 of the Act of 1627 be
designs.

(9) This section applies to coins issued under the Coinage Act, 1926, gold coins issued
under the Currency Act, 1927, coins issued under the Coinage Act, 1950, coins issued under
the Decimal Currency Acts, 1969 to 1990, and coins issueter the Economic and Monetary
Union Act, 1998.

Chapter 25
Disposal of Certain Books

Disposal of books
of King’s Inns Library, Dublin

201. Notwithstanding anything contained in the King’s Inns Library Act, 1945, or the
enactments referred to in thatt or the Copyright Act, 1801, or the Copyright Act, 1836, the
Benchers of the Honorable Society of King’'s Inns may sell or exchange any of the books of
the King's Inns Library, Dublin, whether acquired before or after the commencement of this
section.

PART Il
RIGHTS IN PERFORMANCES

Chapter |
Performers’ Rights

Interpretation

202—(1) In Parts Il and IV, “performance” means a performance of any actors,
singers, musicians, dancers or other persons who act, sing, deliver, declaim, play in, interpret
or otherwise perform literary, dramatic, musical or artistic works or expressions of works of
folklore, which is a live performance given by one or more individuals, and shall include a
performance of a variety act or any similar presentation.

(2) A performance of a literary work includes a reading or recitation.
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(3) A performance of a dramatic work includes a choreographic work or a work of
mime.

(4) InParts Ill and IV, “recording”, in relation to a performance, means any fixation

(a) made diredy or indirectly from the live performance,
(b) made from a broadcast of, or cable programme including, the performance, or
(c) made directly or indirectly from another recording of the performance.

(5) The rights conferred by Parts Ill and IV are indegent of—

(@) the copyright in, or the rights conferred by Chapter 7 of Part Il relating to, any work
performed or any fixation of, or broadcast or cable programme including, the
performance, and

(b) other rights or obligations arising otherwise than uridarts 11l and IV.

Performers’ rights: general
203—(1) A performer has the exclusive light to authorise or prohibit

(@) the making of a recording of the whole or any substantial part of a qualifying
performance directly from the live performance,

(b) the broadcasting live, or including live in a cable programme service, of the whole
or any substantial part of a qualifying performance, or

(c) the making of a recording of the whole or any substantial part of a qualifying
performance directly from a baglcast of, or cable programme including, the live
performance.

(2) The rights of a performer conferred by this section are infringed by a person who,
without the consent of the performer, undertakes or authorises another to undertake any of the
acts refered to in subsection (1).

(3) The rights of a performer conferred by this section are not infringed by the making
of a recording referred to in subsection(())by a person for his or her private and domestic
use.

(4) Where a recording, which wouldteerwise be an illicit recording, is made under this
section but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or
otherwise made available to the public, it shall be treated as an illicit recording for those
purposesand for all subsequent purposes.

(5) In an action for infringement of the rights of a performer brought under this section,
damages shall not be awarded against a defendant who shows that at the time of the
infringement he or she did not know and hadneason to believe that consent had not been
given.
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Reproduction right of performer

204—(1) A performer has the exclusive right to authorise or prohibit the making of a
copy of a recording of the whole or any substantial part of a qualifying perforenand it is
immaterial whether the copy is made directly or indirectly.

(2) There shall be a right of a performer conferred by this section which shall be known
and in this Part referred to as the “reproduction right”.

(3) The reproduction right is inihged by a person who, without the consent of the
performer, undertakes or authorises another to undertake the act referred to in subsection (1).

(4) The reproduction right is not infringed by the making of a copy referred to in
subsection (3) by a pera for his or her private and domestic use.

(5) Where a copy, which would otherwise be an illicit recording is made under this
section but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or
otherwise made availabl® tthe public, it shall be treated as an illicit recording for those
purposes and for all subsequent purposes.

(6) For the purposes of Parts Il and IV, references to the making of a copy of a
recording or to copying shall include the making of a tempprair permanent copy of a
recording and the storing of a recording in any medium.

Making available to public copies
of recordings of qualifying performances

205—(1) Subject to subsection (2), a performer has the exclusive right to authorise or
prohibit the making available to the public of copies of a recording of the whole or any
substantial part of a qualifying performance and it is immaterial whether the copy is made
directly or indirectly.

(2) Where a copy of a sound recording-s

(@) played in pilic, or
(b) included in a broadcast or cable programme service,

the right conferred by this section shall be deemed to be satisfied by the payment of equitable
remuneration as specified in section 208.

(3) A reference in Parts Ill and IV to the makimyailable to the public of copies of a
recording shall include the making available to the public of the original recording of the live
performance.

(4) There shall be a right conferred by this section which shall be known and in Parts Il
and IV referrel to as the “making available right”.
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(5) A reference in Parts Ill and IV to the making available to the public of copies of a
recording of a qualifying performance shall include

(a) making available to the public of copies of a recording, by wire oel@ss means,
in such a way that members of the public may access the recording from a place and
at a time individually chosen by them, including the making available of copies of
recordings through the Internet,

(b) showing or playing a copy of the reabng in public,

(c) broadcasting a copy of the recording,

(d) including a copy of the recording in a cable programme service,

(e) issuing copies of the recording to the public,

(f) renting copies of the recording, or

(9) lending copies of the recording wibut the payment of remuneration to the
rightsowner.

(6) The making available right is infringed by a person who, without the consent of the
performer, undertakes or authorises another to undertake any of the acts referred to in
subsection (5).

(7) Subect to subsection (8), the provision of facilities for enabling the making
available to the public of copies of a recording of a performance shall not of itself constitute
an act of making available to the public of copies of the recording.

(8) Withoutprejudice to subsection (7), where a person who provides facilities referred
to in that subsection is notified by the rightsowner that those facilities are being used to
infringe any of the rights conferred by Parts Il and IV and that person fails to vertimat
infringing material as soon as is practicable thereafter, that person shall also be liable for the
infringement.

(9) Without prejudice to subsection (8), the Minister may prescribe the form of the
notice to be given under that subsection andftinen shall specify—

(@) the name and address of the person claiming to be the owner of the rights in the
recording concerned,

(b) the grounds that the person requesting the removal of material has for such removal,
and

(c) alist of the material which it be removed.

(10) Where the making available right is infringed by a copy of a recording being
played or shown in public, by means of apparatus for receiving sounds, images or data or any
combination of sounds, images or data, or the representatierenfiyconveyed by any means,
the person by whom sounds, images or data or any combination of sounds, images or data, or
the representations thereof, are sent shall not be regarded as liable for the infringement.
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Distribution right of performers

206—(1) References in Parts Ill and IV to the issue of copies of a recording to the
public shall be construed as includirg

(@) the act of putting into circulation in a Member State of the EEA copies of a
recording not previously put into circulation in a MeerState of the EEA by or
with the consent of the performer, or

(b) the act of putting into circulation outside the Member States of the EEA copies of a
recording not previously put into circulation in a Member State of the EEA or
elsewhere.

(2) Withoutprejudice to the rental right or the lending right, references in this Part to
the issue of copies of a recording to the public shall not inclade

(a) any subsequent circulation of copies of a recording previously put into circulation,
or

(b) any subsequ# importation of such copies of a recording into the State or any other
Member State of the EEA,

except in so far as subsection (@)applies to putting into circulation in the Member States of
the EEA copies of a recording previously put into circudatbutside the Member States of the
EEA.

(3) Areference in this section to circulation shall include sale, rental or loan.

(4) A performer has the exclusive right to authorise or prohibit the issue of copies of a
recording to the public of the whole any substantial part of a qualifying performance.

(5) There shall be a right conferred by this section which shall be known and in this Part
referred to as the “distribution right”.

(6) The distribution right is infringed by a person who, without @&@nsent of the
performer, undertakes or authorises another to undertake the acts referred to in subsection (4).

Rental and lending right of performer

207—(1) References in Parts lll and IV to “rental” or “lending” shall not be construed
as including he making available to the public of copies of a recording for the purposes of

(@) playing or showing in public, broadcasting or inclusion in a cable programme
service,

(b) exhibiting in public, or

(c) onthe spot reference use.
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(2) A performer has thexclusive right to authorise or prohibit the rental or lending of
copies of a recording of the whole or any substantial part of his or her qualifying performance.

(3)(@) There shall be a right of the performer to authorise or prohibit the rental ogésopi
of a recording which shall be known and in Parts Ill and IV referred to as the “rental right”.

(b) There shall be a right of the performer to authorise or prohibit the lending of copies
of a recording which shall be known and in Paris Il and IV redelrto as the “lending right”.

(4) The rental right is infringed by a person who, without the consent of the performer,
rents or authorises another to rent copies of a recording of the whole or any substantial part of
a qualifying performance.

(5) The Eknding right is infringed by a person who, without the consent of the
performer, lends or authorises another to lend copies of a recording of the whole or any
substantial part of a qualifying performance.

(6) In Parts Ill and IV, and subject to subseasq7) and (83

(@) “rental” means making a copy of a recording available for use on terms that it will
or may be returned after a limited period of time, for direct or indirect economic or
commercial advantage;

(b) “lending” means making a copy of a rading available for use on terms that it will
or may be returned after a limited period of time, otherwise than for direct or
indirect economic or commercial advantage, through an establishment to which
members of the public have access.

(7) The making 6a copy of a recording available between establishments to which
members of the public have access shall not infringe any of the rights conferred by Parts Ili
and IV.

(8) Where lending by an establishment to which members of the public have access
givesrise to a payment, the amount of which does not exceed what is necessary to cover the
operating costs of the establishment, there is no direct or indirect economic or commercial
advantage for the purposes of this section.

Right to equitable remuneration
for exploitation of sound recording

208—(1) A performer has a right to equitable remuneration from the owner of the
copyright in a sound recording where the sound recording of the whole or any substantial part
of a qualifying performance which has beerade available to the public for commercial
purposes is-

(@) played in public, or
(b) included in a broadcast or cable programme service.
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(2) A performer shall not assign the right to equitable remuneration under this section
except to a collecting soefy for the purpose of enabling the collecting society to exercise that
right on his or her behalf.

(3) The right to equitable remuneration is transmissible by testamentary disposition or
by operation of law, as personal or moveable property, and it bewassigned or further
transmitted, including by assignment, by any person who legally acquires the right.

(4) Subject to subsections (5) to (9), the amount of equitable remuneration payable
under this section is that which has been agreed by or onfosttake persons by and to whom
itis payable.

(5) In default of agreement as to the amount of equitable remuneration payable, the
person by or to whom it is payable may apply to the Controller for an order under subsection

(8).

(6) Subject to subsean (7), a person to or by whom equitable remuneration is payable
may also apply to the Controller

(a) tovary any agreement as to the amount payable, or
(b) to vary any previous determination of the Controller as to the amount payable.

(7) An applicaton may not be made under subsection (6) within 12 months from the
date of the previous determination except with the special leave of the Controller.

(8) On an application being made under this section, the Controller shall consider the
matter and makeugh order as to the method of calculating and paying equitable remuneration
as he or she may determine to be reasonable in the circumstances, having regard to the
importance of the contribution of the performer to the sound recording.

(9) An order made mder this section shall have effect from the date on which it is made
or such later date as may be specified by the Controller.

(10) An agreement as to the amount of equitable remuneration payable shall be void in
so far as it purports-

(a) to exclude orestrict the right to equitable remuneration conferred by this section,
(b) to prevent a person questioning the amount of equitable remuneration, or
(c) to restrict the powers of the Controller conferred by this section.

Chapter 2
Infringement of Performers’ Rights

Consent required for recording
or live transmission of performance
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209. A person infringes the rights of a performer conferred by section 203 where he or
she, without the consent of the performer

(@) shows or plays in public the whole any substantial part of a qualifying
performance, or

(b) broadcasts or includes in a cable programme service the whole or any substantial
part of a qualifying performance,

by means of a recording which was, and which that person knows or has reasdieve was,
made without the consent of the performer.

Meaning of illicit recording

210—(1) In Parts Il and IV “illicit recording”, in relation to a performance, shall be
construed in accordance with this section.

(2) A recording of the whole or angubstantial part of a performance shall be an illicit
recording where the recording is made without the consent of the performer.

(3) A copy of a recording shall be an illicit recording where its making constitutes an
infringement of a performer’s prop rights in the recording concerned.

(4) Subject to subsection (5), a copy of a recording shall be an illicit recording where

(@) it has been or is to be imported into the State, and
(b) its making in the State would have constituted an infringentérd performer’s

property rights in the recording concerned, or breach of an exclusive licence
agreement relating to that recording.

(5) A copy of a recording which previously has been issued to the public in accordance
with section 206 in any other Memab State of the EEA by, or with the consent of, the owner
of the performers’ property rights in the recording, shall not be deemed to be an illicit
recording for the purposes of subsection (4).

(6) A recording of the whole or any substantial part of e@enance which is subject to
an exclusive recording contract shall be an illicit recording where it is made, otherwise than
for private and domestic use, without the consent of the person having recording rights or the
consent of the performer.

(7) Forthe purposes of sections 258 and 260, a recording shall be deemed to be an illicit
recording where it is an illicit recording for the purposes referred to in subsections (2), (3), (4)
and (5) of this section.
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Presumptions

211. Where in any proceedingsr infringement of any right conferred by Part Il or
Part IV the question arises as to whether a recording is an illicit recording and it is shown
that—

(a) the recording is a recording of the performance concerned, and
(b) rights conferred by Parts liand IV subsist or have subsisted at any time in the
recording,

it shall be presumed until the contrary is proved that the recording was made at a time when such
rights subsisted.

Secondary infringement:
importing, possessing
or dealing with illicit recadings

212—(1) A person infringes the rights of a performer conferred by section 203 where
he or she, without the consent of the performer

(a) sells, rents or lends, or offers or exposes for sale, rental or loan,

(b) imports into the State, otherwisiean for his or her private and domestic use,

(c) inthe course of a business, trade or profession, has in his or her possession, custody
or control, or makes available to the public, or

(d) otherwise than in the course of a business, trade or profesaakes available to the
public to such an extent as to prejudice the interests of the performer,

a recording of a qualifying performance which is, and which he or she knows or has reason to
believe is, an illicit recording.

(2) Where, in an action broughinder this section for infringement of the rights of a
performer, a defendant shows that the illicit recording was innocently acquired by him or her
or his or her predecessor in title, the only remedy available against the defendant in respect of
the infringement shall be an award of damages not exceeding a reasonable payment in respect
of the act complained of.

(3) In Parts Il and IV “innocently acquired” means that the person acquiring the
recording did not know and had no reason to believe thaad an illicit recording.

Secondary infringement: providing means
for making illicit recording

213—(1) A person infringes the rights of a performer conferred by section 203 where
he or she, without the consent of the performer

(@) makes,
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(b) sells, rents or lends, or offers or exposes for sale, rental or loan,
(c) imports into the State, or
(d) has in his or her possession, custody or control,

an article specifically designed or adapted for making recordings of a performance, knowing or
having reasomo believe that it has been or is to be used to make illicit recordings.

Secondary infringement:
permitting use of apparatus
for infringing performances

214. Where the rights of a performer conferred by this Part are infringed by a public
performance ofa recording of the performance, or by playing or showing the recording in
public, by means of apparatus fer

(a) playing sound recordings,

(b) showing films, or

(c) receiving sounds or images or any combination of sounds or images, or the
representationthereof, conveyed by any means,

the following persons shall also be liable for the infringerent

(i) a person who supplied the apparatus, or any substantial part thereof if, when he or
she supplied the apparatus or part thereof
() he or she knew dnad reason to believe that the apparatus was likely to be
used to infringe the rights of a performer conferred by this Part, or
(I1) in the case of apparatus the normal use of which involves a public
performance, playing or showing, he or she had reasdtelieve that it would
be used to infringe the rights of a performer conferred by this Part;

(i) an owner or occupier of premises who gave permission for the apparatus to be
brought onto the premises if, when the owner or occupier gave permission, he or
she knew or had reason to believe that the apparatus was likely to be used to
infringe the rights of a performer conferred by this Part; and

(i) a person who supplied a copy of a sound recording or film used to infringe the
rights of a performer confeed by this Part if, when the person supplied it, he or
she knew or had reason to believe that what was supplied, or a copy made directly
or indirectly therefrom, was likely to be used to infringe the rights of a performer
conferred by this Part.

Chapter 3
Recording Rights
Interpretation

215—(1) In Parts Il and IV an “exclusive recording contract” means a contract
between a performer and another person under which that person is entitled to the exclusion of
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all other persons (including the performa make recordings of one or more of that
performer’s performances with a view to their commercial exploitation.

(2) Subject to subsection (3), references in Parts Il and IV to a “person having
recording rights”, in relation to a performance, are {@easor—

(@) who is party to and has the benefit of an exclusive recording contract to which the
performance is subject, or
(b) to whom the benefit of such a contract has been assigned,

and who is a qualifying person.

(3) Where a performance is subjgotan exclusive recording contract but the person
mentioned in subsection (2) is not a qualifying person, references in Parts Ill and IV to a
“person having recording rights”, in relation to the performance, are to a person

(@) who is licensed by the pson having recording rights to make recordings of the
performance with a view to their commercial exploitation, or
(b) to whom the benefit of such a licence has been assigned,

and who is a qualifying person.

(4) In this section “with a view to their somercial exploitation” means with a view to
the recordings being sold, rented or lent, or offered or exposed for sale, rental or loan or shown
or played in public or otherwise made available to the public for commercial gain.

Infringement of recording rigts by copying

216—(1) A person infringes the rights conferred by this Part on a person having
recording rights in relation to a performance where he or she, without the consent of the
performer or of the person having recording rights in relation ® gkerformance, makes a
recording of the whole or any substantial part of the performance.

(2) Without prejudice to any other remedy, in an action brought under this section for
infringement of the rights referred to in subsection (1), damages shalkremwhrded against a
defendant who shows that at the time of the infringement he or she did not know and had no
reason to believe that consent had not been given.

Infringement of recording rights
by use of illicit recording

217—(1) A person infringes t rights conferred by this Part on a person having
recording rights in relation to a performance where he or she, without the consent of the
person having recording rights in relation to the performance or, in the case of a qualifying
performance, the coest of the performer
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(@) shows or plays in public the whole or any substantial part of the performance, or
(b) broadcasts or includes in a cable programme service the whole or any substantial
part of the performance,

by means of a recording which wasd which that person knows or has reason to believe was,
made without the appropriate consent.

(2) The reference in subsection (1) to the “appropriate consent” is to the consent of

(@) the performer, or

(b) the person who, at the time the consent wagn, had recording rights in relation to
the performance (or, where there was more than one such person, the consent of all
of them).

Secondary infringement: importing,
possessing or dealing with illicit recording

218—(1) A person infringes the rightconferred by this Part on a person having
recording rights in relation to a performance where he or she, without the consent of the
person having recording rights in relation to the performance or, in the case of a qualifying
performance, the consentthie performer

(a) sells, rents or lends, or offers or exposes for sale, rental or loan,

(b) imports into the State, otherwise than for his or her private and domestic use,

(c) inthe course of a business, trade or profession, has in his or her posseastody
or control, or makes available to the public, or

(d) otherwise than in the course of a business, trade or profession, makes available to the
public to such an extent as to prejudice the interests of the person having recording
rights,

a recordiig of a performance which is, and which that person knows or has reason to believe is,
an illicit recording.

(2) Where, in an action brought under this section for infringement of the rights
conferred by this Part on a person having recording rights fendant shows that the illicit
recording was innocently acquired by him or her or his or her predecessor in title, the only
remedy available against the defendant in respect of the infringement shall be an award of
damages not exceeding a reasonable paymerspect of the act complained of.

Secondary infringement: providing means
for making illicit recordings

219. A person infringes the rights conferred by this Part on a person having recording
rights in relation to a performance where he or she, aitithe consent of the person having
recording rights in relation to the performance or, in the case of a qualifying performance, the
consent of the performer
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(a) makes,

(b) sells, rents or lends, or offers or exposes for sale, rental or loan,
(c) imports into the State, or

(d) has in his or her possession, custody or control,

an article specifically designed or adapted for making recordings of a performance, knowing or
having reason to believe that it has been or is to be used to make illicit recardings

Chapter 4
Acts Permitted in Relation to Performances

Exemptions in respect of performance

220—In this Part an act may be exempted under more than one category of exemption
and the exemption of an act under one category of exemption shall not pretdwekemption
under another category.

Fair dealing with performances, etc.

221—(1) Fair dealing with a performance or recording for the purposes of criticism or
review, of that or another performance or recording, or of a work, or for the purpose of
reporting current events, shall not infringe any of the rights conferred by this Part.

(2) In this Part “fair dealing” means the making use of a performance or a recording
which has been lawfully made available to the public for a purpose and to art estieh will
not unreasonably prejudice the interests of the rightsowner.

Incidental use of performances

222—(1) The rights conferred by this Part are not infringed by the inclusion in an
incidental manner of a performance or recording in another daogior work.

(2) The rights conferred by this Part are not infringed by the making available to the
public of anything whose making was not, by virtue of subsection (1), an infringement of
those rights.

(3) A performance or recording shall not be retgd as included in an incidental
manner in another recording or work where it is included in a manner where the interests of
the rightsowner are unreasonably prejudiced.
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EDUCATION

Copying of a performance
for purpose of instruction, etc.

223—(1) The rights conferred by this Part are not infringed by the copying of a
recording of a performance in the course of instruction or preparation for instruction where the
copying is done by or on behalf of a person giving or receiving instruction.

(2) The rights conferred by this Part are not infringed

(@) by the copying of a recording of a performance for the purposes of setting or
answering the questions in an examination, or

(b) by anything done for the purposes of an examination by way of communidatng
guestions to the examination candidates.

(3) Where a copy which would otherwise be an illicit recording is made under this
section but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or
otherwise made availabl® tthe public, it shall be treated as an illicit recording for those
purposes and for all subsequent purposes.

Playing of sound recording, etc.,
at an educational establishment

224—(1) The playing or showing of a sound recording, film, broadcast orecabl
programme before an audience limited to persons who are teachers in or pupils in attendance
at an educational establishment or other persons directly connected with the activities of that
establishment—

(@) by a teacher or pupil in the course of theiaities of the establishment concerned,
or
(b) by any person for the purposes of instruction,

is not a playing or showing of a performance or a recording in public for the purposes of
infringement of the rights conferred by this Part.

(2) For the purposs of this section, a person is not directly connected with the activities
of an educational establishment by reason only that he or she is a parent or a guardian of a
pupil in attendance at the educational establishment concerned.

Recording of broadcasgtc.,
on behalf of an educational establishment

225—(1) A recording of a broadcast or a cable programme, or a copy of such a
recording, may be made by or on behalf of an educational establishment for the educational
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purposes of that establishment withanfringing any of the rights conferred by this Part in
relation to any performance or recording included in the broadcast or cable programme.

(2) Where a recording which would otherwise be an illicit recording is made under this
section but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or
otherwise made available to the public, it shall be treated as an illicit recording for those
purposes and for all subsequent purposes.

Performer’s rights not infringed by lermaly

226—(1) Subject to subsection (2) educational establishments and establishments to
which members of the public have access shall be exempt from the payment of remuneration
under section 205(%9) and shall not infringe the rights conferred by thisrfby the lending
of copies of a recording of a performance.

(2) The Minister shall prescribe the educational establishments and the establishments
to which members of the public have access for the purposes of subsection (1).

LIBRARIES AND ARCHIVES

Regulations relating to copying
of recordings by libraries and archives

227—(1) The Minister may make regulations for the purposes of this section and those
regulations may make different provisions for different classes of libraries or archives and for
different purposes.

(2) Without prejudice to the generality of subsection (1), the Minister may prescribe the
libraries and archives to which sections 228 to 234 apply and may prescribe all or any of the
following—

(@) the conditions that are to be cpired with when a librarian or archivist of a
prescribed library or prescribed archive makes and supplies a copy of any part of a
recording of a performance which has been lawfully made available to the public to
a person requiring a copy;

(b) the conditims that are to be complied with when a librarian or archivist of a
prescribed library or prescribed archive makes and supplies to another prescribed
library or prescribed archive a copy of a recording of a performance or part of a
recording of a performamcwhich has been lawfully made available to the public
and is required by that other prescribed library or archive;

(c) the conditions that are to be complied with before a librarian or archivist of a
prescribed library or prescribed archive makes a copyaorecording of a
performance in the permanent collection of the library or archive in order to
preserve or replace that recording in the permanent collection of that prescribed
library or prescribed archive, or in the permanent collection of anothecnives
library or prescribed archive;
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(d) the conditions that are to be complied with by a librarian or archivist of a prescribed
library or prescribed archive when making or supplying a copy of the whole or part
of certain recordings of a performance whhigave not been lawfully made available
to the public from a recording in the prescribed library or prescribed archive to a
person requiring the copy.

Libraries and archives: declarations

228—(1) Where regulations made by the Minister under sectionr2guire a librarian
or archivist to be satisfied as to any matter before making or supplying a copy of a recording
of a performance-

(@) the librarian or archivist concerned may rely on a declaration as to that matter by the
person requesting the copynlass the librarian or archivist is aware that it is false in
a material particular, and

(b) in such cases as may be prescribed, the librarian or archivist shall not make or
supply the copy in the absence of a declaration in such form as may be prescribed.

(2) Where a person requesting a copy of a recording of a performance makes a
declaration which is false in a material particular and is supplied with a copy which would
have been an illicit recording if made by him or ker

(@) he or she shall be liabl®r infringement of the rights conferred by this Part as if he
or she had made the copy, and
(b) the copy shall be treated as an illicit recording.

Copying by librarians or archivists:
parts of recordings lawfully
made available to public

229—(1) Thelibrarian or archivist of a prescribed library or prescribed archive may,
where the prescribed conditions are complied with, make and supply a copy of part of a
recording of a performance which has been lawfully made available to the public without
infringing any rights conferred by this Part.

(2) A copy made under subsection (1) shall not be supplied other than to a person who
satisfies the librarian or archivist that he or she requires that copy for the purposes of research
or private study and he or selshall not use it for any other purpose and that person shall not be
furnished with more than one copy of the same recording unless the person satisfies the
librarian or archivist that the previous copy has been lost, stolen, discarded or destroyed or a
reasonable period of time has elapsed, and that person shall not be furnished with a copy of
more than a reasonable proportion of any recording of a performance.

Multiple copying

230—(1) A copy of a recording shall not be supplied under section 229deerthan 3
persons whose requirements are related to any similar requirement of any other person.
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(2) For the purposes of subsection-1)

(a) the requirements of persons shall be deemed to be similar where the requirements
are for copies of substantiglthe same material at approximately the same time and
for substantially the same purpose, and

(b) the requirements of persons shall be deemed to be related where those persons
receive instructions to which the material is relevant at the same time arel pla

Copying by librarians or archivists:
supply of copies
to other libraries and archives

231—(1) The librarian or archivist of a prescribed library or prescribed archive may,
where the prescribed conditions are complied with, make and supply to arprdseribed
library or prescribed archive a copy of the whole or part of a recording of a performance,
which has been lawfully made available to the public, without infringing any rights conferred
by this Part.

(2) Subsection (1) shall not apply wheré,the time the copy is made, the librarian or
archivist making it could, by reasonable enquiry, obtain the consent of a person entitled to
authorise the making of the copy.

Copying by librarians or archivists:
replacement copies
of recordings of performases

232—(1) The librarian or archivist of a prescribed library or prescribed archive may,
where the prescribed conditions are complied with, make a copy of a recording of a
performance in the permanent collection of the library or archive

(a) in orderto preserve or replace that recording by placing the copy in the permanent
collection of that library or archive in addition to or in place of that recording, or

(b) in order to replace in the permanent collection of another prescribed library or
prescriled archive a recording which has been lost, destroyed or damaged,

without infringing any right conferred by this Part.

(2) This section shall only apply where it is not reasonably practicable to purchase a
copy of the recording concerned for the purmoeésubsection (1).

Copying by librarians or archivists
for certain purposes

233—(1) The librarian or archivist of a prescribed library or prescribed archive may,
where the prescribed conditions are complied with, make a copy of a recording of a
performance in the permanent collection of the library or archive
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(a) for the purposes of obtaining insurance cover for the copy of a performance
concerned;

(b) for purposes of security;

(c) forthe purposes of compiling or preparing an archival record ®@prformance; or

(d) for exhibition in the library or archive,

without infringing any rights conferred by this Part.

(2) This section shall apply to copying conducted for the curatorial purposes specified
in subsection (1), and to an extent reasonabéfified by the norcommercial purpose to be
achieved.

Copying by librarians or archivists:
certain recordings
not lawfully made available to public

234—(1) The librarian or archivist of a prescribed library or prescribed archive may,
where the presdred conditions are complied with, make and supply a copy of the whole or
part of a recording of a performance which has not been lawfully made available to the public
from any recording in the permanent collection of the library or archive without infrigngny
right conferred by this Part.

(2) This section shall not apply where the performer, or the person having recording
rights in the relevant performance, has prohibited copying of that recording of the performance
and at the time the copy is madeethbrarian or archivist making the copy knew, or ought to
have been aware of, that fact.

(3) A copy made under subsection (1) shall not be supplied other than to a person who
satisfies the librarian or archivist that he or she requires that copy f@opas of research or
private study and he or she shall not use it for any other purpose and that person shall not be
furnished with more than one copy of that recording or part of that recording.

Copy of recording required
to be made as condition of expor

235. Where a recording of a performance of cultural or historical importance or interest
may not lawfully be exported from the State unless a copy of it is made and deposited in a
library, archive or other institution designated by the Minister forsAileritage, Gaeltacht
and the Islands under section 50 of the National Cultural Institutions Act, 1997, it shall not be
an infringement of any right conferred by this Part to make that copy.

Copying by librarians or archivists:
illicit recording

236. Where a copy which would otherwise be an illicit recording is made under section
229, 231, 232, 234 or 235 but is subsequently sold, rented or lent, or offered or exposed for
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sale, rental or loan, or otherwise made available to the public, it shall bedraatan illicit
recording for those purposes and for all subsequent purposes.

PUBLIC ADMINISTRATION
Parliamentary and judicial proceedings

237. The rights conferred by this Part are not infringed by anything done for the
purposes of parliamentary qudicial proceedings or for the purpose of reporting those
proceedings.

Statutory inquiries

238—(1) The rights conferred by this Part are not infringed by anything done for the
purposes of a statutory inquiry or for the purpose of reporting any sughrin

(2) The rights conferred by this Part are not infringed by the making available to the
public of copies of a report of a statutory inquiry containing a recording of a performance.

Copying of material in public records

239. Any material which iscomprised in records which are open to public inspection
may be copied, and a copy may be supplied to any person, without infringing any right
conferred by this Part.

Material open to public inspection
or on statutory register

240—(1) Without prejudie to the generality of section 239, where material is open to
public inspection pursuant to a statutory requirement, or is on a statutory register, the rights
conferred by this Part are not infringed by the copying, for a purpose which does not involve
the making available to the public of copies, of so much of the material as contains factual
information of any description, by or with the authority of the person required to make the
material open to public inspection or, by or on the authority of the persaintaining the
register.

(2) Where material is open to public inspection pursuant to a statutory requirement, or is
on a statutory register, the rights conferred by this Part are not infringed by the copying or
making available to the public of copied that material, for the purpose of enabling the
material to be inspected at another time or place, or otherwise facilitating the exercise of any
right for the purpose of which the requirement is imposed, by or with the authority of the
person requiredot make the material open to public inspection or, as the case may be, the
person maintaining the register.

(3) Where a recording of a performance is made available to the public under this
section the person granting access to the material shall erfsairét tbears a mark clearly
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indicating that it is provided for the purpose of inspection and that no other use of the material
may be made without the consent of the person entitled to authorise such use.

(4) Material may not be provided under this sentunless the person granting access to
the material has first obtained from the person requesting the material a declaration, in such
form as may be prescribed, indicating that the material is required for the sole purpose of
enabling the material to bengspected at another time or place or to otherwise facilitate the
exercise of the right of public inspection.

(5) Where material which is open to public inspection pursuant to a statutory
requirement, or is on a statutory register, contains informaticsuiainatters of general,
scientific, technical, commercial or economic interest, the rights conferred by this Part are not
infringed by the copying or making available to the public of copies of that material for the
purpose of disseminating that informatidoy or with the authority of the person required to
make the material open to public inspection or, as the case may be, the person maintaining the
register.

(6) The Minister may prescribe the conditions which are to be complied with before
material ismade available to the public under this section.

(7) The Minister may by order provide that subsections (1) to (5) apply

(a) to material made open to public inspection-by
() an international organisation specified in the order, or
(i) a person spsEfied in the order who has functions in the State under an
international agreement to which the State is party,
or
(b) to aregister maintained by an international organisation specified in the order,

as they apply in relation to material open to puldispection pursuant to a statutory requirement,
or on a statutory register.

Acts done under statutory authority
241—(1) Where the undertaking of a particular act is specifically authorised by an
enactment then, unless the enactment provides othernhisendertaking of that act shall not
infringe any right conferred by this Part.

(2) Nothing in this section shall be construed as excluding any defence available under
any enactment.
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RECORDINGS INELECTRONIC FORM

Transfer of copies
of recordings inelectronic form

242—(1) This section applies where a recording of a performance in electronic form
has been purchased on terms which expressly or impliedly allow the purchaser to make further
recordings in connection with his or her use of the recording

(2) Where there are no express terms

(@) prohibiting the transfer of the recording by the purchaser, imposing obligations
which continue after a transfer, prohibiting the assignment of any licence or
terminating any licence on a transfer, or

(b) spedfying the conditions on which a transferee may undertake the acts which the
purchaser was permitted to undertake,

then, any acts which the purchaser was permitted to undertake may also be undertaken by a
transferee without infringement of any right coméd by this Part, but any recording made by the
purchaser which is not also transferred shall be treated as an illicit recording for those purposes
and for all subsequent purposes.

(3) Subsection (2) applies where the original purchased recording lsnger usable
and that which is transferred is a further recording used in its place.

(4) This section shall apply on a second and subsequent transfer in like manner as to the
first transfer to a purchaser and references to the purchaser shall beiedresdrreferences to
a second or subsequent transferee.

(5) This section shall not apply in relation to a recording purchased before the
commencement of this Part.

MISCELLANEOUSMATTERS
RELATING TO PERFORMERS RIGHTS

Use of recordings of spoken words
in certain cases

243—(1) Subject to compliance with the conditions specified in subsection (2), where a
recording of the reading or recitation of a literary or a dramatic work is made for the purpose
of—

(a) reporting current events, or

(b) broadcashg or including in a cable programme service the whole or part of the
reading or recitation,
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it is not an infringement of any right conferred by this Part to use the recording or to make
further copies and use those copies for the purposes referregpdoagraphga) and(b).

(2) The conditions referred to in subsection (1)}are

(a) that the recording is a direct recording of the reading or recitation and is not taken
from a previous recording or from a broadcast or cable programme,

(b) that the makig of the recording was not prohibited by or on behalf of the person
giving the reading or recitation,

(c) that the use made of the recording is not prohibited by or on behalf of the person
giving the reading or recitation before the recording was mad#, an

(d) that the use made of the recording is by or with the authority of a person who is
lawfully in possession of the recording.

Transient and incidental copies

244—(1) The rights conferred by this Part are not infringed by the making of a
transient ad incidental copy of a recording of a performance which is technically required for
the viewing of or listening to the recording by a member of the public to whom the recording
is lawfully made available.

(2) Where a copy which would otherwise be ancillirecording is made under this
section but is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or
otherwise made available to the public, it shall be treated as an illicit recording for those
purposes and for all subsesnt purposes.

Recordings of works of folklore

245—(1) A recording of a performance of an anonymous work which has not been
lawfully made available to the public may be made for the purpose of including it in an
archive maintained by a designated bodiyhaut infringing any right conferred by this Part
where at the time the recording is made

(a) the making of the recording does not infringe any copyright, and
(b) the making of the recording is not prohibited by any performer.

(2) A copy of a recordig made under subsection (1) and included in an archive
maintained by a designated body may, subject to compliance with the conditions referred to in
subsection (3), be made and supplied by an archivist without infringing any right conferred by
this Part.

(3) The conditions referred to in subsection (2) relating to the actions of archivists are
(a) that a copy may not be supplied other than to a person who satisfies the archivist

that he or she requires that copy for the purposes of research or ptivdyeasid he
or she shall not use it for any other purpose, and
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(b) that a person shall not be furnished with more than one copy of the same recording.

(4) In this section “designated body” means a body designated for the purposes of
section 92.

Playingor showing sound recordings,
broadcasts and cable programmes
in certain premises

246—(1) Subject to subsection (2), it is not an infringement of any of the rights
conferred by this Part to cause a sound recording, broadcast or cable programme tal loe hear
viewed where it is heard or viewed

(@) in part of the premises where sleeping accommodation is provided for the residents
or inmates, and
(b) as part of the amenities provided exclusively or mainly for residents or inmates.

(2) Subsection (1) doeot apply in respect of any part of premises to which subsection
(1) applies where there is a discrete charge made for admission to the part of the premises
where a sound recording, broadcast or cable programme is to be heard or viewed.

Playing of soundecordings
for clubs, societies, etc.

247—(1) Subject to compliance with the conditions specified in subsection (2), it is not
an infringement of any right conferred by this Part to play a sound recording as part of the
private activities of or for théenefit of a club, society or other organisation.

(2) The conditions referred to in subsection (1)}are

(@) that the club, society or other organisation is not established or conducted for profit
and its main objects are charitable or are otherwise @wsa with the advancement
of religion, education or social welfare, and

(b) the proceeds of any charge for admission to the place where the sound recording is
to be heard are applied solely for the purposes of the club, society or other
organisation.

(3) Subsection (1) shall not apply in the case of any club, society or other organisation
where a charge is made for admission to the place where the sound recording is to be heard
and any of the proceeds of the charge are applied otherwise than for tresewfthe club,
society or other organisation.

Recording for purposes
of broadcast or cable programme

248—(1) Where, by virtue of a licence or assignment of a right conferred by this Part, a
person is authorised to broadcast or include in a cableranoge service a recording of a
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performance, he or she shall be deemed to be licensed by the owner of the right in the
recording to copy or authorise the copying of that recording by means of his or her facilities
for the purposes of his or her broadcastable programme.

(2) A licence conferred by subsection (1) shall be subject to the condition that any copy
resulting from the exercise of that licence shall not be used for any purpose other than the
broadcast or cable programme and shall be destroydtvd months of first being used for
broadcasting or included in a cable programme service.

(3) A copy of a recording made under this section shall be treated as an illicit recording
where it is used for purposes other than broadcasting or inclusian égable programme
service or where it is used after the expiration of 3 months from the date it is first used for
broadcasting or included in a cable programme, service.

Recording for purposes of supervision
and control of broadcasts
and cable programmes

249—(1) The rights conferred by this Part are not infringed by the making or use by an
authorised broadcaster or authorised cable programme service provider, for the purpose of
maintaining supervision and control over programmes broadcast by theroladed by them
in a cable programme service, of recordings of those programmes.

(2) The rights conferred by this Part are not infringed by any use made by any body
established by the State to regulate the operations of broadcasters or cable progranume ser
providers of any recordings of broadcasts or cable programmes.

Recording for purposes of tinshifting

250—(1) The making for private and domestic use of a fixation of a broadcast or cable
programme solely for the purpose of enabling it to be \&@dwor listened to at another time or
place shall not infringe any right conferred by this Part.

(2) Subject to subsection (3), the making by an establishment for private and domestic
use of a fixation of a broadcast or cable programme solely for theogarpf enabling it to be
viewed or listened to at another time or place shall not infringe any right conferred by this
Part.

(3) The Minister may specify by order establishments for the purposes of this section.

Reception and retransmission
of broadcasin cable programme service

251—(1) This section applies where a broadcast made from a place in the State is, by
reception and immediate retransmission, without alteration, included in a cable programme
service.
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(2) The rights conferred by this Part relation to a performance or recording included
in a broadcast to which this section applies are not infringed where

(a) theinclusion is pursuant to a statutory requirement, or
(b) the broadcast is made for reception in the area in which the cabbgrgmmne

service is provided and it is not a satellite transmission or an encrypted
transmission.

(3) Where the making of a broadcast is an infringement of any right conferred by this
Part, the fact that the broadcast was retransmitted as a programmeaipleaprogramme
service shall be taken into account in assessing the damages for that infringement.

Provision of modified recordings
252—(1) A designated body may

(@) make a copy of a recording, for the purpose of modifying that copy to meet the
specdal needs of a person who has a physical or mental disability, and

(b) supply that modified copy to that person without infringing any right conferred by
this Part.

(2) Where a copy which would otherwise be an illicit recording is made under this
sectionbut is subsequently sold, rented or lent, or offered or exposed for sale, rental or loan, or
otherwise made available to the public, it shall be treated as an illicit recording for those
purposes and for all subsequent purposes.

(3) In this section “dagnated body” means a body designated for the purposes of
section 104.

Recording for archival purposes

253—(1) A recording of a broadcast or a cable programme of a designated class or a
copy of such a recording may be made for the purpose of inclutingn archive maintained
by a designated body without infringing any right conferred by this Part in relation to a
performance or recording included in the broadcast or cable programme.

(2) In this sectior—

“designated body” means a body designatadiie purposes of section 105;
“designated class” means a class designated for the purposes of section 105.

Power of Controller
to consent on behalf of performer

254—(1) Subiject to the service or publication of such notices as may be required by
rules made under section 363 or as the Controller may in any particular case direct, the
Controller may by order, on the application of a person wishing to make a copy of a recording
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of a performance, consent to the making of the copy in a case where theyidertication of
the person entitled to the reproduction right cannot be ascertained by reasonable enquiry.

(2) The consent given by the Controller under subsection (1) has effect in the same
manner as the consent of the person entitled to the repiodudght for the purposes of
section 204 and may be given subject to any conditions specified in the order made under
subsection (1).

(3) For the purposes of giving consent under subsection (1), the Controller shall take
into accourt—

(a) whether the aginal recording was made with the consent of the performer and is
lawfully in the possession, custody or control of the person proposing to make the
copy, and

(b) whether the making of the copy is consistent with the obligations of the parties to
the arangements under which, or is otherwise consistent with the purposes for
which, the original recording was made.

(4) Subsection (3) shall not affect the obligation of the Controller in any case to have
regard to all relevant circumstances.

(5) Where theController consents under subsection (1) he or she shall, in default of
agreement between the applicant and the person entitled to the reproduction right, make such
order as the Controller thinks fit as to the payment to be made to the person entitheal to
reproduction right in consideration of consent being given.

Chapter 5
Delivery Up and Seizure

Order for delivery up
255—(1) Where a perses-

(@) inthe course of a business, trade or profession, has in his or her possession, custody
or control anllicit recording of a performance,

(b) has in his or her possession, custody or control an article specifically designed or
adapted for making recordings of a performance, knowing or having reason to
believe that it has been or is to be used to makeitiltecordings, or

(c) hasin his or her possession, custody or control a proted&d@ating device,

a person having rights conferred by this Part in relation to the performance may apply to the
appropriate court for an order that the illicit recordiagticle or device be delivered up to him or
her or to such other person as the court may direct.

(2) An application under subsection (1) shall not be made after the expiration of the
period specified in section 263(1) as being the limit of the periodi&ivery up and no order
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shall be made unless the court also makes, or it appears to the court that there are grounds for
making, an order as to the disposal of the illicit recording, article or device.

(3) A person to whom an illicit recording, arteclor device is delivered up pursuant to
an order made under this section shall, where an order under section 264 as to the disposal of
the illicit recording, article or device is not made, retain it pending the making of an order, or
the decision not to mee an order, under that section.

Application to District Court
for seizure of illicit recordings,
articles or devices, etc.

256—(1) Without prejudice to section 257 where the owner of the rights in a recording
of a performance conferred by this Parphles to the District Court, it may, where satisfied
that there are reasonable grounds for believing that there are being hawked, carried about or
marketee—

(@) illicit recordings of the performance,

(b) articles specifically designed or adapted for mgknecordings of a performance,
which the person hawking, carrying about or marketing those articles, knows or has
reason to believe that they have been or are to be used to make illicit recordings of a
performance, or

(c) protectiondefeating devices,

auhorise by order a member of the Garda Siochana to seize without warrant the recordings,
articles or devices and to bring them before the District Court.

(2) On being satisfied that a recording, article or device referred to in subsection (1)
IS—

(@) anillicit recording,
(b) an article that has been or is to be used to make illicit recordings, or
(c) a protectiordefeating device,

the District Court may order the recording, article or device to be destroyed or to be delivered
up to the rightsowner or berwise dealt with as the Court may think fit.

(3) In an application to the District Court under subsection (1) or, in @xyparte
application or interlocutory motion to a court of competent jurisdiction for an order which
would permit the applicant tenter and search premises or place specified therein and take
possession of material found therein on terms set out in such order, the court hearing such an
application may receive hearsay evidence to the effect that the witness or deponent believes
that he material may be found in a particular location.

(4) A witness or deponent shall not be obliged to indicate the source of the information
upon which that witness formed the belief that material may be found in a particular location.
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(5) After the impementation of an order made under this section, the court may, on the
application of a person aggrieved by it, award damages against the applicant for the order as it
considers just, on being satisfied that

(@) no infringement of a right conferred byighPart has been established, and
(b) the information on which the rightsowner applied for the order was given
maliciously.

Right of rightsowner
to seize illicit recordings,
articles or devices, etc.

257—(1) Where it would be impracticable for the owna the rights in a recording of
a performance to apply to the District Court for an order under section 256, a recording, article
or device referred to in section 256(1), in respect of which the rightsowner would be entitled
to apply for an order for delery up under section 255, may be seized and detained by the
rightsowner or a designated representative of that owner where the recording, article or device
is found being hawked, carried about or marketed.

(2) The right to seize and detain conferred daybsection (1) is exercisable subject to
subsections (4) to (8) and is subject to any decision of the court relating to disposal of illicit
recordings, articles or devices under section 264.

(3) A person who seizes any illicit recordings, articles orides under this section shall
apply to the District Court for an order to dispose of those recordings, articles or devices
within 30 days of the seizure.

(4) Before any illicit recordings, articles or devices are seized under this section notice
of the time and place of the proposed seizure shall be given to a member of the Garda
Siochana in the District Court Area in which the recordings, articles or devices are to be
seized.

(5) A person exercising the right to seize and detain conferred by subsétjionay
enter premises to which members of the public have access.

(6) A person exercising the right to seize and detain conferred by subsection (1) may
not seize anything in the possession, custody or control of a person at his or her permanent or
regular place of business, trade or profession, and may not use any force.

(7) Without prejudice to the generality of subsection (6) a person exercising the right to
seize and detain conferred by subsection (1) may make an inventory or prepare othereevidenc
of infringement of any of the rights conferred by this Part or potential infringement of such
rights.

(8) At the time when any illicit recordings, articles or devices are seized under this
section there shall be given to the owner, occupier or persaharge of the place where the
recordings, articles or devices are seized a notice, in the prescribed form, informing the person
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of the right of the owner of the recordings, articles or devices being seized to apply to the
District Court for the return ofhe recordings, articles or devices on the grounds that they are
not—

(@) illicit recordings of a performance,
(b) articles that have been or are to be used to make illicit recordings, or
(c) protectiondefeating devices.

(9) Without prejudice to theanerality of subsection (8), the Minister shall prescribe the
form of the notice to be given under that subsection and the form shall specify

(a) the name and the address of the person claiming to be the owner of the rights in the
recording concerned,

(b) the statutory authority for the seizure,

(c) the grounds that the person seizing the recordings, articles or devices has for such
seizure, and

(d) alist of that which is seized.

(10) The owner of any recordings, articles or devices seized underdbi®is may
apply to the District Court for the return of those recordings, articles or devices.

(11) Rules of court shall be made under this section and the rules shall provide for
procedures to enable applications to be made and dealt with in an eapsditanner.

(12) Where there has been an exercise of the right to seize and detain, conferred by
subsection (1), the court may, on the application of a person aggrieved by it, award damages
against a person who exercises that right as it considers just,on being satisfied that

(@) no infringement of a right conferred by this Part has been established, and
(b) the person had no reasonable grounds for such seizure.

Chapter 6
Offences: Performances

Offences
258—(1) A person who, without the consemitthe rightsowne+

(a) makes for sale, rental or loan,

(b) sells, rents or lends, or offers or exposes for sale, rental or loan,

(c) imports into the State, otherwise than for his or her private and domestic use,

(d) inthe course of a business, tradegpoofession, has in his or her possession, custody
or control, or makes available to the public, or

(e) otherwise than in the course of a business, trade or profession, makes available to
the public to such an extent as to prejudice the interests ofghtsowner,
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a recording which is, and which he or she knows or has reason to believe is, an illicit
recording, shall be guilty of an offence.

(2) A person whe—

(a) makes,

(b) sells, rents or lends, or offers or exposes for sale, rental or loan,
(c) imports into the State, or

(d) has in his or her possession, custody or control,

an article specifically designed or adapted for making recordings of a performance, knowing or
having reason to believe that it has been or is to be used to make illicit regerahall be guilty
of an offence.

(3) A person whe—

(@) (i) makes,
(i) sells, rents or lends, or offers or exposes for sale, rental or loan,
(i) imports into the State, or
(iv) has in his or her possession, custody or control a protedgd@aing device,
knowing or having reason to believe that it has been or is to be used to
circumvent rights protection measures, or
(b) provides information, or offers or performs any service intended to enable or assist
persons to circumvent rights protectioreasures,

shall be guilty of an offence.
(4) Where the rights conferred by this Part are infringed

(a) by the playing or showing in public of a recording of a performance, or
(b) by the broadcasting or inclusion in a cable programme service of arpefae or a
recording of a performance,

the person who caused the recording of the performance to be shown or played, or the
performance or the recording of the performance to be broadcast or included in a cable
programme service, shall be guilty of anfexice where he or she knew or had reason to
believe that the rights conferred by this Part would be infringed.

(5) An offence shall not be committed under subsection (1) or (4) by the undertaking of

an act which under this Part may be undertaken withaftinging the rights conferred by this
Part.

(6) A person guilty of an offence under subsection (1), (2) or (3) shall be H#able

(@) on summary conviction, to a fine not exceeding £1,500 in respect of each illicit

recording, article or device, or to pnisonment for a term not exceeding 12 months,
or both, or
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(b) on conviction on indictment, to a fine not exceeding £100,000, or to imprisonment
for a term not exceeding 5 years, or both.

(7) A person guilty of an offence under subsection (4) shall deléi—

(&) on summary conviction, to a fine not exceeding £1,500 in respect of each offence,
or to imprisonment for a term not exceeding 12 months, or both, or

(b) on conviction on indictment, to a fine not exceeding £100,000, or to imprisonment
for a termnot exceeding 5 years, or both.

False claims of rights in performances

259. A person who, for financial gain, makes a claim to enjoy a right under this Part or
Part IV which is, and which he or she knows or has reason to believe is, false, shalltige gui
of an offence and shall be liable on conviction on indictment to a fine not exceeding £100,000,
or to imprisonment for a term not exceeding 5 years, or both.

Order for delivery up
in criminal proceedings

260—(1) The court may, on conviction of a p®n or being satisfied that there is a
prima facie case to answer, where the court is satisfied that at the time of the arrest or charge
the person had in his or her possession, custody or centrol

(@) in the course of a business, trade or professiomea@rding of a performance,
knowing or having reason to believe it to be an illicit recording,

(b) an article specifically designed or adapted for making recordings of a performance,
knowing or having reason to believe that it had been or was to be usetdke
illicit recordings, or

(c) aprotectiordefeating device,

order that the illicit recording, article or device be delivered up to the rightsowner or to such other
person as the court may direct.

(2) An order may be made by the court of its own matior on the application of the
person bringing a prosecution, and may be made whether or not the person is convicted of the
offence, but shall not be made

(a) after the expiration of the period specified in section 263(3) as being the limit of the
period for delivery up, or

(b) where it appears to the court unlikely that any order will be made as to the disposal
of the illicit recordings, articles or devices.

(3) A person to whom an illicit recording, article or device is delivered up pursuant to
an ader made under this section shall retain it pending the making of a final order or decision
not to make an order, as the case may be.
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Search warrants and seizure

261—(1) Where a Judge of the District Court is satisfied by information on oath that
there are reasonable grounds for suspeeting

(a) that an offence under section 258 has been, or is about to be, committed in, on or at
any premises or place, and

(b) that evidence that such an offence has been, or is about to be, committed is in, on or
at thase premises or that place,

the court may issue a warrant authorising a member of the Garda Siochana, accompanied by
such other members of the Garda Siochana or other person or persons as that member thinks
proper, at any time or times within 28 days fraime date of the issue of the warrant, on
production, where requested, of that warrant, to enter and search the premises or place
specified in the warrant using reasonable force where necessary, and to do all or any of the
following acts—

(i) to seize anyopies of any recordings, articles or devices in respect of which he or
she has reasonable grounds for suspecting that an offence under section 258 has
been or is about to be committed;

(i) to make an inventory or prepare other evidence of infringen@npotential
infringement of any right conferred by this Part;

(ii)  to seize anything found there which he or she believes on reasonable grounds may
be required to be used in evidence in any proceedings brought in respect of an
offence under this Act;

(iv) torequire any person found there to give his or her name and address.

(2) A warrant issued under this section may authorise persons, including the
rightsowner or designated representative thereof, to accompany and assist any member of the
Garda Siokéna in executing the warrant or in collating any inventory or other evidence.

(3) A person whe—

(a) obstructs or interferes with a person acting under the authority of a warrant issued
under this section,

(b) is found in, on or at the premises or plasgecified in the warrant by a member of
the Garda Siochana acting as aforesaid and who fails or refuses to give the member
his or her name and address when required to do so or gives a hame or address that
is false or misleading,

(c) obstructs the exerasof an authority conferred by a warrant under this section, or

(d) fails or refuses to give information to a member of the Garda Siochana when
required to do so under this section,

shall be guilty of an offence and shall be liable on summary convict@nfine not exceeding
£1,500, or to imprisonment for a term not exceeding 12 months, or both.
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False representation of authority
to give consent

262—(1) It shall be an offence for a person to represent falsely that he or she is
authorised by any persoto give consent for the purposes of this Part in relation to a
performance, unless he or she believes on reasonable grounds that he or she is so authorised.

(2) A person guilty of an offence under this section is liable on summary conviction to a
fine not exceeding £1,500, or to imprisonment for a term not exceeding 12 months, or both.

Period after which remedy of delivery up
is not available

263—(1) Subject to subsection (2), an application for an order under section 255 may
not be made after thexpiration of 6 years from the date on which the illicit recording, article
or device was made.

(2) Where, during the whole or any part of the period referred to in subsection (1), a
person entitled to apply for an order for delivery-up

(@) is under a tability, or
(b) is prevented by fraud or concealment from discovering the facts entitling him or her
to apply for an order,

an application under section 255 may be made at any time before the expiration of 6 years from
the date on which the applicantased to be under a disability, or, as the case may be, could, with
reasonable diligence, have discovered those facts.

(3) An order for delivery up in criminal proceedings under section 260 shall not, in any
case, be made after the expiration of 6 yeaosnf the date on which the proceedings under
section 260 were initiated.

(4) Where in any proceedings for an order for delivery up under section 255 or 260 the
date of the making of the illicit recording, article or device is put into question by the
defendant, the onus of proof shall be on the defendant that the illicit recording, article or
device was made more than 6 years before the date on which an application for an order under
section 255 was made or proceedings under section 260 were initiated.

Order as to disposal of illicit recording,
article or device

264—(1) An application may be made to the appropriate court for an order that an
illicit recording, article or device-

(a) delivered up under section 255 or 260, or
(b) seized and detained undgection 256 or 261,
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shall be—

(i) forfeited to the rightsowner, or
(i) destroyed or otherwise dealt with as the court may direct,

and the court may make such an order or such other order as it thinks fit.

(2) In considering what order, if any, shld be made under subsection (1) the court
shall consider whether other remedies available in an action for infringement of the rights
conferred by this Part would be adequate to compensate the person entitled to those rights and
to protect his or her igrests.

(3) Provision shall be made by rules of court as to the service of notice on persons
having an interest in the recordings, articles or devices concerned, and any such persen may

(a) appear in proceedings for an order under this section whetheot he or she was
served with notice, or

(b) appeal against any order made, whether or not he or she appeared in the proceedings
concerned.

(4) An order made under this section shall not take effect until the expiration of the
period within which notte of an appeal may be given or, where before the expiration of that
period notice of appeal is duly given, until the final determination or abandonment of the
proceedings on the appeal.

(5) Where there is more than one person interested in a recoattie or device, the
court shall make such order as it thinks fit and may direct the recording, article or device to be
sold or otherwise dealt with and any proceeds divided in accordance with the direction of the
court.

(6) Where the court decides thao order shall be made under this section, the person
who had the recording, article or device in his or her possession, custody or control
immediately before it was delivered up or seized shall be entitled to its return.

(7) References in this sectidn a person having an interest in a recording, article or
device include any person in whose favour an order may be made under this section in respect
of the recording, article or device or under section 145 or under section 23 of the Trade Marks
Act, 19%.

Chapter 7
Licensing Schemes:
Performers’ Property Rights Licensing
Licensing schemes and licensing bodies

265—(1) In this Par—



151

“licences” means licences to undertake or authorise the undertaking of any of the acts
restricted by a performer’s pperty rights;

“licensing body” means a society or other organisation which has as its main object, or
one of its main objects, the negotiating or granting, either as owner or prospective owner of a
performer’s property rights, or as exclusive licenseesoagent for him or her, of performers’
property rights licences, and whose objects include the granting of licences relating to the
performances of more than one performer;

“licensing scheme” means a scheme specifying

(a) the classes of case in which tloperator of the scheme, or the person on whose

behalf that operator acts, is willing to grant performers’ property rights licences, and

(b) the terms on which licences would be granted in those classes of case,
and for this purpose a “scheme” includes dniryg in the nature of a scheme, whether described
as a scheme or as a tariff or by any other name.

(2) References in this Part to licences or licensing schemes relating to the performances
of more than one performer shall not include licences or scheet&tsng to—

(a) performances recorded in a single recording, or
(b) performances recorded in more than one recording where
(i) the performers giving the performances are the same, or
(i) the recordings are made by, or by employees of or commissibped single
individual, firm, company or group of companies, including holding companies
and their subsidiaries.

REFERENCES ANDAPPLICATIONS
RELATING TO LICENSING SCHEMES

General references

266. Sections 267 to 272 apply to licensing schemes whiehagrerated by licensing
bodies in relation to the performer’s property rights of more than one performer, in so far as
they relate to licences for any of the acts restricted by a performer’s property rights under
sections 204 and 205.

Reference of propoddicensing scheme
to Controller

267—(1) The terns of a licensing scheme proposed to be operated by a licensing body
may be referred to the Controller by an organisation which claims to be representative of
persons claiming that they require licencescases of a description to which the scheme
would apply.

(2) The Controller shall not consider a reference by an organisation under subsection (1)
unless the Controller is satisfied that the organisation is representative of the class of persons
that it claims to represent.
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(3) The Controller may refuse to consider a reference under subsection (1) on the
ground that the reference is premature.

(4) Where the Controller decides to consider a reference under subsection (1) he or she
shall consider theubject matter of the reference and make an order, either confirming or
varying the proposed scheme, as the Controller may determine to be reasonable in the
circumstances.

(5) An order under subsection (4) may be made for such period as the Controller may
determine.

Reference of licensing scheme to Controller

268—(1) Where a licensing scheme is in operation and a dispute arises with respect to
the scheme between the operator of the scheme-and

(a) aperson claiming that he or she requires a licen@dase of a description to which
the scheme applies, or
(b) an organisation claiming to be representative of such persons,

that operator, person or organisation may refer the scheme to the Controller in so far as it relates
to cases of that description.

(2) The Controller shall not consider a reference by an organisation under subsection (1)
unless the Controller is satisfied that the organisation is representative of the class of persons
that it claims to represent.

(3) A scheme which has been refatréo the Controller under subsection (1) shall
remain in operation until proceedings in relation to the reference are concluded.

(4) The Controller shall consider the matter referred to him or her and shall make an
order, confirming or varying the schemas the Controller may determine to be reasonable in
the circumstances.

(5) An order under subsection (4) may be made for such period as the Controller may
determine.

Further reference of scheme to Controller
269—(1) Where the Controller has, in msct of a licensing scheme under section 267
or 268 or under this section, made an order in respect of a scheme, and the order remains in
force, the persons to whom this section applies may refer the scheme to the Controller in so far
as it relates to caseof that description.

(2) This section applies te
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(@) the operator of the scheme,

(b) a person claiming that he or she requires a licence in a case of the description to
which the order applies, and

(c) an organisation claiming to be representativp@fsons referred to in paragrafi).

(3) Where an order under section 267 or 268 or this section is in force the licensing
scheme in respect of which the order is made shall not, except with the special leave of the
Controller, be referred to the Contler in respect of the same description of cases

(a) within 12 months from the date of the order in respect of the previous reference, or
(b) where the order was made so as to be in force for 15 months or less, until the last 3
months before the expinan of the order.

(4) A scheme which has been referred to the Controller under subsection (1) shall
remain in operation until proceedings in relation to the reference are concluded.

(5) The Controller shall consider the matter referred to him or hdrsrall make an
order, confirming, varying or further varying the scheme, as the Controller may determine to
be reasonable in the circumstances.

(6) An order under subsection (5) may be made for such period as the Controller may
determine.

Application br grant of a licence
in connection with licensing scheme

270—(1) A person who claims, in a case to which a licensing scheme relates, that the
operator of the scheme has refused to grant or to procure the grant to him or her of a licence in
accordancevith the scheme, or has failed to do so within a reasonable period, may apply to
the Controller for an order under subsection (4).

(2) A person who claims, in a case excluded from a licensing scheme, that the operator
of the scheme-

(@) has refused torgnt or to procure the grant to him or her of a licence, or has failed to
do so within a reasonable period and that in the circumstances it is unreasonable that
a licence should not be granted, or

(b) proposes terms for a licence that are unreasonable,

may apply to the Controller for an order under subsection (4).

(3) A case shall be regarded as being excluded from a licensing scheme for the purposes
of subsection (2) where

(a) the scheme provides for the grant of licences, subject to terms excepétigrsn
from the licence and the case is within such an exception, or
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(b) the case is so similar to those in which licences are granted under the scheme that it
is unreasonable that it should not be dealt with in the same way.

(4) Where the Controller isatisfied that a claim under this section is welinded, he
or she shall make an order declaring that in respect of the matters specified in the order, the
applicant is entitled to a licence on such terms as the Controller may determine to be
applicablein accordance with the scheme, or, as the case may be, to be reasonable in the
circumstances.

(5) An order under subsection (4) may be made for such period as the Controller may
determine.

Review of orders made by Controller

271—(1) Where the Contrégr has made an order under section 270 that a person is
entitled to a licence under a licensing scheme, the operator of the scheme or the original
applicant may apply to the Controller for a review of that order.

(2) An application under subsection (dhall not be made except with the special leave
of the Controlle—

(@) within 12 months from the date of the order or of the decision on a previous
application under this section, or
(b) where—
(i) the order was made so as to be in force for 15 montless:; or
(i) as a result of the decision on a previous application under this section the order
is due to expire within 15 months of that decision,
until the last 3 months before the expiration date.

(3) The Controller shall, on an application fovrew, confirm or vary his or her order
as the Controller may determine to be reasonable, having regard to the terms applicable in
accordance with the licensing scheme or, as the case may be, the circumstances of the case.

Effect of order of Controller
asto licensing scheme

272—(1) A licensing scheme which has been confirmed or varied by the Controller
under section 267, 268 or 269 shall be in operation or, as the case may be, remain in operation,
in so far as it relates to the description of case gpeet of which the order was made, for such
period as the order remains in force.

(2) Where an order made by the Controller under section 267, 268 or 269 confirming or
varying a licensing scheme is in force (in this section referred to as “an orderith Wiis
section applies”), a person who, in a case of a class to which the order applies

(@) pays to the operator of the scheme any charges payable under the scheme in respect
of a licence applying to the case concerned or, where the amount cannot be
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ascertained, gives an undertaking to the operator to pay the charges when
ascertained, and
(b) complies with the other terms applicable to the licence under the scheme,

is in the same position as regards infringement of a performer’s property rightsesrifshe had
at all material times been the holder of a licence granted by the rightsowner concerned in
accordance with the scheme.

(3) The Controller may direct that an order to which this section applies, in so far as it
varies the amount of chargpayable, has effect from a date before that on which it was made,
but not earlier than the date on which the reference was made, or where later, the date on
which the scheme came into operation.

(4) Where a direction is made under subsectior«3)

(a) any necessary repayments or further payments shall be made in respect of charges
already paid, and

(b) the reference in subsection (&) to the charges payable under the scheme shall be
construed as a reference to the charges so payable by virtue aotigre o

(5) Where the Controller has made an order under section 270 and the order remains in
force, the person in whose favour the order is made, where he ef she

(a) pays to the operator of the scheme any charges payable in accordance with the order
or, where the amount cannot be ascertained, gives an undertaking to the operator to
pay the charges when ascertained, and

(b) complies with the other terms specified in the order,

is in the same position as regards infringement of a performer’s propghtgras if he or she
had at all material times been the holder of a licence granted by the rightsowner concerned on
the terms specified in the order.

REFERENCES ANDAPPLICATIONS
RELATING TO LICENSING BY LICENSING BODIES
General references by licensingdies
273. Sections 274 to 277 apply to licences in relation to the performer’s property rights
of more than one performer, granted by a licensing body otherwise than pursuant to a licensing
scheme, in so far as the licences relate to any of the adticted by a performer’s property
rights under sections 204 and 205.

Reference to Controller of proposed licence

274—(1) The terms on which a licensing body proposes to grant a licence may be
referred to the Controller by the prospective licensee foorer under subsection (3).
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(2) The Controller may refuse to consider a reference under subsection (1) on the
ground that the reference is premature.

(3) Where the Controller decides to consider a reference under subsection (1), he or she
shall congiler the terms of the proposed licence and make an order, confirming or varying the
terms, as the Controller may determine to be reasonable in the circumstances.

(4) An order under subsection (3) may be made for such period as the Controller may
determine

Reference to Controller of expiring licence

275—(1) A licensee under a licence which is due to expire with the passage of time or
as a result of notice given by the licensing body may apply to the Controller on the ground that
it is unreasonable irhe circumstances that the licence should cease to be in force.

(2) An application under subsection (1) may be made at any time during the last 3
months before the expiration of the licence.

(3) A licence in respect of which a reference has been madkeetcController under
subsection (1) shall remain in force until proceedings in relation to the reference are
concluded.

(4) Where the Controller is satisfied that an application made under subsection (1) is
well-founded, he or she shall make an ordecldeng that the licensee shall continue to be
entitled to the benefit of the licence on such terms as the Controller may determine to be
reasonable in the circumstances.

(5) An order under subsection (4) may be made for such period as the Controller may
determine.

Application for review of order
made by Controller

276—(1) Where the Controller has made an order under section 274 or 275, the
licensing body or the person entitled to the benefit of the order may apply to the Controller for
a review of hat order.

(2) An application under subsection (1) shall not be made except with the special leave
of the Controller—

(@) within 12 months from the date of the order or of the decision on a previous
application under this section, or

(b) where—
(i) theorder was made so as to be in force for 15 months or less, or
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(i) as a result of the decision on a previous application under this section the order
is due to expire within 15 months of that decision,
until the last 3 months before the expiration date.

(3) The Controller shall, on an application for review, confirm or vary his or her order
as the Controller may determine to be reasonable in the circumstances.

Effect of order of Controller as to licence

277—(1) Where the Controller has made an ordeder section 274 or 275, and the
order remains in force, the person entitled to the benefit of the order, where he-er she

(@) pays to the licensing body any charges payable in accordance with the order or,
where the amount cannot be ascertained, gaweandertaking to the operator to pay
the charges when ascertained, and

(b) complies with the other terms specified in the order,

is in the same position as regards infringement of a performer’s property rights as if he or she had
at all material times &en the holder of a licence granted by the rightsowner concerned on the
terms specified in the order.

(2) The benefit of an order made under section 274 or 275 may be assigned

(@) in the case of an order made under section 274, where assignmentpiohiftited
under the terms of the order of the Controller, and

(b) in the case of an order made under section 275, where assignment was not
prohibited under the terms of the original licence.

(3) The Controller may direct that an order made under se@i’4 or 275 or an order
made under section 276 varying such an order, in so far as it varies the amount of charges
payable, has effect from a date before that on which it was made, but not earlier than the date
on which the reference or application wasae or, where later, the date on which the licence
was granted or, as the case may be, was due to expire.

(4) Where a direction is given under subsection{3)

(a) any necessary repayments or further payments shall be made in respect of charges
alreadypaid, and

(b) the reference in subsection (&) to the charges payable in accordance with the
order shall be construed, where the order is varied by a further order, as a reference
to the charges so payable by virtue of that further order.
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LICENSING. MISCELLANEOUS

General considerations:
unreasonable discrimination

278—(1) In determining what is reasonable, on a reference or application under this
Chapter relating to a licensing scheme or licence, the Controller shall have regard to

(a) the avaliability of other schemes, or the granting of other licences, to other persons
in similar circumstances, and
(b) the term of those schemes or licences,

and shall exercise his or her powers so as to ensure that there is no unreasonable discrimination
between licensees, or prospective licensees, under the scheme or licence to which the reference or
application relates and licensees under other schemes operated by, or other licences granted by,
the same person.

(2) Subsection (1) shall not affect the obligam of the Controller in any case to have
regard to all relevant circumstances.

Licences to reflect payments
in respect of underlying rights

279. Where a reference or application is made under this Chapter in relation to licensing
in respect of the péormer’s property rights in a recording, the Controller shall take into
account, in considering what charges are to be paid for a licence, any payments which the
owner of the performer’s property right is liable to make pursuant to the granting of the
licence, or pursuant to the acts authorised by the licence

(a) to owners of the copyright in works included in the recording, or
(b) in respect of any performance included in the recording.

Chapter 8
Registration of Licensing Bodies
in Respect of Performes’ Property Rights

Register of licensing bodies
for performers’ property rights

280—(1) The Controller shall establish and maintain a register of licensing bodies in
respect of performers’ property rights in such form and manner and containing such
paticulars as the Minster may prescribe to be known as the “Register of Licensing Bodies for
Performers’ Property Rights” and referred to in this Part as the “Register”.
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(2) The Controller shall keep the Register in such form that the Register is cagable o
being used to make a copy of any entry in the Register.

(3) The Register shall be kept at such place as may be prescribed by the Minister and,
subject to the payment of such fee as may be prescribed by the Minister with the consent of
the Minister forFinance—

(a) the Register shall be made available for inspection by a person at such times and in
such manner as may be prescribed by the Minister, and

(b) where a request is made to the Controller for a certified or uncertified copy of, or
extract from,an entry in the Register, the Controller shall issue a copy of the entry
or extract to the applicant.

(4) An application for registration or renewal of a registration of a licensing body shall
be made to the Controller in such form and manner as maydsepbed by the Minister and
shall be subject to the payment of such fee as may be prescribed by the Minister with the
consent of the Minister for Finance.

(5) The Controller shall register an applicant or renew a registration where the
Controller is sésfied that—

(a) the applicant complies with the definition of a licensing body specified in section
265, and

(b) the applicant has provided such information and satisfied such conditions as may be
prescribed by the Minister for the purposes of regigtrat

(6) The information to be prescribed by the Minister under subsectiof)(Shall
include the following:

(@) the name of the applicant;

(b) the address of the applicant;

(c) the names of the chairperson and other members of the board or ofocerames
of partners, as the case may be, of the applicant;

(d) a copy of the memorandum and articles of association or partnership agreement, of
the applicant;

(e) details of the scheme;

() details of the scales of charges or proposed charges to bel leyi¢he applicant;
and

(g) the class of rightsowners represented or proposed to be represented by the applicant.

(7) On the registration or renewal of a registration of a licensing body the Controller
shall issue to the applicant a certificate of regigon in such form as the Controller shall
determine.
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Proof that licensing body may act
on behalf of specified classes

281. A certificate granted under section 280(7) shall include the particulars specified in
subsection (6) of that section and thertificate shall be evidence of the right of the licensing
body, until the contrary is proved, to act on behalf of the classes of rightsowners for whom it
claims representation rights or on behalf of the rightsowners who have assigned rights to it, or
exclusively licensed it, as specified in that certificate.

Notification of charges
282—(1) A licensing body registered under this Part which proposes to impose a
charge, otherwise than in accordance with the scales of charges included in an application for
registration or for renewal of a registration, shall provide the Controller in writing with details
of the proposed charge not less than one month before the charge comes into effect.

(2) The registration of a licensing body which fails to comply witlbsection (1) is
deemed to be cancelled from the date on which the proposed charge comes into effect.

Validity of certificates of registration
283—(1) A certificate of registration issued under section 280(7) shall be valid for a
period of 12 months &m the date of registration or such lesser period as may be specified by

the Controller in the certificate.

(2) Subject to section 280(4), a licensing body registered under this Part may apply for
renewal of its registration for further periods each dfigh shall not exceed 12 months.

(3) An application for renewal of a registration shall be made not less than one month
before the expiration of the period of validity of the certificate of registration.

(4) A term of renewal of a registration shallke effect from the expiration of the
previous registration.

Refusal of application
284—(1) The Controller may refuse an application for renewal of a registration by a
licensing body registered under this Part or cancel the registration of a licermitygnhere

the body no longer fulfils the requirements specified in section 280(5).

(2) The Controller shall remove a licensing body from the Register where its application
for renewal of its registration is refused or its registration is cancelled.

Indemnity for Controller
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285. No action or other proceedings shall lie or be maintainable against the Controller
(except in the case of wilful neglect of duty) in respect of anything done or omitted to be done
by him or her in thebona fideexercise of any unctions, powers or duties conferred or
imposed by or under this Chapter.

Obligation of collecting societies
to register (performers’ property rights)

286—(1) Any body operating as a licensing body within the meaning specified in
section 265 shall bebliged to register in accordance with the provisions of this Chapter, and
to remain registered for so long as it continues to operate in this capacity.

(2) Any body to which the provisions of subsection (1) applies which

(@) fails within 6 months of he commencement of this Chapter to register under the
terms of this Chapter,

(b) fails within 2 months of its establishment in the case of a body established after the
commencement of this Chapter to register under the terms of this Chapter, or

(c) contintes to operate as such a body having been removed from the Register for any
reason,

shall be guilty of an offence.
(3) A person guilty of an offence under subsection (2) shall be hable

(@) on summary conviction, to a fine not exceeding £1,500, omtprisonment for a
term not exceeding 12 months, or both, or

(b) on conviction on indictment, to a fine not exceeding £100,000, or to imprisonment
for a term not exceeding 5 years, or both.

Chapter 9
Qualification: Performances

Definition of qualifyingperson
287. In this Part, and in Part IM-

“qualifying country” means—

(@) Ireland,

(b) another Member State of the EEA, or

(c) to the extent that an order under section 289 so provides, a country designated under

that section;

“qualifying individual” means a citizen or subject of, or an individual domiciled or
ordinarily resident in, a qualifying country; and

“qualifying person” means an Irish citizen, or an individual domiciled or ordinarily resident
in the State.
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Qualifying performance

288. A performance is a qualifying performance for the purposes of the provisions of
this Part and Part IV if it is given by a qualifying individual or a qualifying person, or takes
place in a qualifying country, territory, state or area, in accordance with this Ghapte

Designation of qualifying countries

289—(1) The Government may by order designate as a qualifying country enjoying
protection under this Part and Part IV any country, territory, state or area, as to which the
government is satisfied that provisioashbeen or will be made under its law giving adequate
protection for Irish performances.

(2) Forthe purposes of this section, an “Irish performance” means a performance

(@) given by an Irish citizen, or by an individual who is domiciled or ordinardgident
in the State, or
(b) taking place in the State.

(3) Where the law of that country, territory, state or area provides adequate protection
only for certain descriptions of performance, an order under subsection (1) designating that
country, terribry, state or area may contain provision limiting to a corresponding extent the
protection afforded by this Part or Part IV in relation to performances connected with the
country, territory, state or area.

Territorial waters and Continental Shelf
290. For the purposes of this Part and Part4V

(@) acts undertaken in, on, under or over
() the waters in the portion of the sea which comprises the territorial seas of the
State,
(i) the waters in all areas of the sea to which the internal or inlandrgvafethe
State are extended by section 5 of the Maritime Jurisdiction Act, 1959, and
(i)  the waters in any area which is for the time being a designated area within the
meaning of section 1 of the Continental Shelf Act, 1968,
and
(b) acts undertaken aan Irish ship, aircraft or hovercraft registered under the laws of
the State,

shall be deemed to have been undertaken in the State.
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Chapter 10
Duration of Rights in Performances

Duration of rights

291. The rights conferred by this Part shall exph@ years from the end of the calendar
year in which—

(a) the performance takes place, or
(b) where within that period a recording of the performance is lawfully made available
to the public, that recording is first so lawfully made available to the publi

Chapter 11
Performers’ Property Rights

Performers’ property rights

292—(1) The rights conferred on a performer by sections 204, 205, 206 and 207 are
property rights and shall be known and in Parts Ill and IV referred to as “performers’ property
rights”.

(2) Where different persons are (whether in consequence of a partial assignment or
otherwise) entitled to different aspects of a performer’s property rights in relation to a
performance, the rightsowner for the purposes of Parts Il and IV ipéingon who is entitled
to the aspect of those rights relevant for those purposes.

(3) Where a performer’s property rights (or any aspect of them) are owned jointly by
more than one person, references in this Part to the rightsowner shall include re¢ciead
those owners, such that, in particular, any requirement of the licence of the rightsowner
requires the licence of all of them.

(4) References in Parts Ill and IV to the consent of a performer shall be construed in
relation to the performer’s pperty rights as references to the consent of the rightsowner.
Chapter 12
Transmission of Performers’ Property Rights

Assignment and licences

293—(1) A performer's property rights are transmissible by assignment, by
testamentary disposition or by apéon of law, as personal or moveable property.

(2) A transmission of a performer’s property rights by assignment, by testamentary
disposition or by operation of law may be partial, so as to apply
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(a) to one or more but not all of the acts a perfornias the right to authorise or
prohibit, or

(b) to part but not the whole of the period for which the rights in the performance are to
subsist.

(3) An assignment of a performer’s property rights, whether in whole or in part, is not
effective unless it isn writing and signed by or on behalf of the assignor.

(4) A licence granted by the owner of a performer’s property rights is binding on every
successor in title to his or her interest in the rights, except a purchaser in good faith for
valuable considation and without notice (actual or constructive) of the licence or a person
deriving title from such a purchaser and references in this Part to undertaking any act with or
without the licence of the rightsowner shall be construed accordingly.

(5) A licence granted by a prospective owner of a performer’s property rights is binding
on every successor in title to his or her interest (or prospective interest) in the rights, except a
purchaser in good faith for valuable consideration and without noticegleticonstructive)
of the licence or a person deriving title from such a purchaser, and references in this Part to
undertaking any act with or without the licence of the rightsowner shall be construed
accordingly.

Prospective ownership
of performers’ pr@erty rights

294—(1) Where, by an agreement made in relation to a performer’s property rights in
respect of a future performance and signed by or on behalf of the performer, the performer
purports to assign his or her rights in such a performance, whéthwhole or in part, to
another person, then where, on the rights coming into existence, the assignee or his or her
successor in title or another person claiming under him or her would be entitled as against all
other persons to require the rights to bested in him or her, the rights shall vest in the
assignee or his or her successor in title under this section or any other person claiming under
him or her.

(2) Where, at the time when any performer’s property right comes into existence, the
person wilo, if he or she were then living, would be entitled to the right is dead, the right shall
devolve as if it had existed immediately before his or her death and he or she had then been
the owner of the right.

(3) The rights of an assignee in a future pemfi@ance shall not be prejudiced by the fact
that the agreement referred to in subsection (1) was made before the commencement of this
section.

(4) In this Par—

“future performance” means any performance which will or may take place at some date in
the future;
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“prospective owner”, in relation to a performer’s property rights, includes a person who is
prospectively entitled to those rights by virtue of an agreement referred to in subsection (1).

Exclusive licences

295—(1) In this Part an “exclusive lence” means a licence in writing which is signed
by or on behalf of an owner or prospective owner of a performer’s property rights authorising
the licensee, to the exclusion of all other persons, including the person granting the licence, to
exercise a rigt which would otherwise be exercisable exclusively by the rightsowner and
references to an exclusive licensee shall be construed accordingly.

(2) An exclusive licensee has the same rights against a successor in title who is bound
by the licence as he @he has against the person granting the licence.

Performers’ property rights
to pass under will with
certain original recordings

296. Where, under a bequest (whether specific or general), a person is entitled,
beneficially or otherwise, to any materighing containing an original recording of a
performance which had not been made available to the public before the death of the testator,
the bequest shall be construed as including any performer’s property rights in relation to the
recording in so far ashe testator was the owner of the rights immediately before his or her
death, unless a contrary intention is indicated in the will of the testator or in a codicil to that
will.

Presumption of transfer of rental right
in case of film production agreement

297—(1) Without prejudice to the right of a performer to receive equitable
remuneration in respect of a rental right, where an agreement concerning film production is
concluded between a performer and a film producer, the performer shall be presuteed, un
the agreement provides to the contrary, to have transferred to the film producer any rental right
in relation to the film arising by virtue of the inclusion of a recording of his or her
performance in the film.

(2) Where a presumption of transfertbe rental right arises by virtue of subsection (1),
the absence of a signature by or on behalf of the performer shall not restrict the operation of
section 293 or 294.

(3) The reference in subsection (1) to an agreement concluded between a perfatmer an
a film producer includes any agreement whether made by them directly or through
intermediaries.

(4) The right to equitable remuneration on the transfer of the rental right applies where
there is a presumed transfer under this section as in the caseagtual transfer.
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Right to equitable remuneration
where rental right is transferred

298—(1) Without prejudice to the generality of section 297, where a performer has
transferred his or her rental right he or she retains the right to equitable remtionédor the
rental.

(2) The right to equitable remuneration conferred by this section shall not be waived by
the performer and the performer shall not assign the right to equitable remuneration except to
a collecting society for the purpose of enabliihg collecting society to exercise that right on
his or her behalf.

(3) The right to equitable remuneration is transmissible by way of testamentary
disposition or by operation of law, as personal or moveable property and it may be further
transmitted, mcluding by assignment, by any person who legally acquires the right.

(4) Equitable remuneration under this section is payable by the person to whom the
rental right is transferred or any successor in title.

(5) Subject to section 299, the amount pdegdiy way of equitable remuneration is that
which has been agreed by or on behalf of the persons by and to whom it is payable.

(6) An agreement is void in so far as it purports to exclude or restrict the right to
equitable remuneration conferred by teection.

(7) References in this Part to the transfer of the rental right by one person to another
include any arrangement having that effect whether made by them directly or through
intermediaries.

(8) In this section “collecting society” means a sdgier other organisation which has
as one of its main objects the exercise of the right to collect equitable remuneration under this
section on behalf of more than one performer.

Equitable remuneration:
reference of determination of amount
to Controller

299—(1) In default of agreement as to the amount of equitable remuneration payable
under section 298, the person by or to whom it is payable may apply to the Controller for an
order under subsection (4).

(2) Subject to subsection (3), a person bymwhom equitable remuneration is payable
under section 298 may also apply to the ContreHer

(a) tovary any agreement as to the amount payable, or
(b) to vary any previous determination of the Controller as to the amount payable.
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(3) An application maynot be made under subsection (2) within 12 months from the
date of the previous determination except with the special leave of the Controller.

(4) On an application being made under this section the Controller shall consider the
matter and make such adas to the method of calculating and paying equitable remuneration
as he or she may determine to be reasonable in the circumstances, having regard to the
importance of the contribution of the performer.

(5) An order made under subsection (4) shall haffect from the date on which it is
made or such later date as may be specified by the Controller.

(6) Remuneration shall not be considered inequitable because it is paid by way of a
single payment or at the time of transfer of the rental right.

(7) An agreement is void in so far as it purports to prevent a person challenging the
amount of equitable remuneration or to restrict the powers of the Controller under this section.

Chapter 13
Transmission of Recording Rights
and Performers’ Non-Property Rights

Performers’ norproperty rights

300—(1) The rights conferred on a performer by sections 203, 209 and 212 are non
property rights and shall be known and in Parts Il and IV referred to as “performers’ non
property rights”.

(2) A performer’s norproperty rights are not assignable or transmissible, except to the
extent provided for in subsection (3).

(3) On the death of a person entitled to a performer’s-paperty rights—

(a) the rights pass by testamentary disposition to such person asrdoantitled to
the right may direct, and

(b) where there is no such direction, the right is exercisable by the personal
representatives of the person entitled to the right.

(4) References in Parts Il and IV to the performer, in the context of theopelnaving
any right referred to in subsection (1), shall be construed as references to the person for the
time being entitled to exercise those rights.

(5) Where, under subsection (8), a right becomes exercisable by more than one
person, it is exersiable by each of them.
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(6) Any damages recovered by personal representatives under this section in respect of
an infringement after a person’s death shall devolve as part of the person’s estate as if the right
of action had subsisted and been vestedhat person immediately before his or her death.

Transmissibility of rights
of person having recording rights

301—(1) The rights conferred by this Part on a person having recording rights in
relation to a performance are not assignable or transmissible.

(2) Subsection (1) shall not affect the operation of section 2{B()r section
215(3)b) in so far as those provisions confer rights under this Part on a person to whom the
benefit of a contract or licence is assigned.

Consent

302—(1) For the puposes of this Part and Part IV, consent by a person having a
performer’s norproperty rights, or by a person having recording rights, may be given in
relation to a specific performance, a specified description of performances or performances
generally, ananay relate to past or future performances.

(2) A person having recording rights in relation to a performance shall be bound by any
consent given by a person through whom he or she derives his or her rights under the
exclusive recording contract or licea concerned, in the same way as if the consent had been
given by him or her.

(3) Where a performer’s neproperty right passes to another person, any consent
binding on the person previously entitled to the right binds the person to whom the right
passs in the same way as if the consent had been given by him or her.

Chapter 14
Remedies:
Owner of Performers’ Property Rights

Infringement actionable by rightsowner

303—(1) An infringement of a performer’s property rights is actionable by the
rightsowrer.

(2) In an action for infringement of a performer’s property rights under this section all
relief by way of damages, injunctions, account of profits or otherwise is available to the
plaintiff as it is available in respect of the infringement of anlyestproperty right.

(3) Where, in an action for infringement of a performer’s property rights, the defendant
does not admit that the plaintiff is owner of the performer’s property rights, the court may
direct that evidence in relation to ownership of therformer’s property rights be given on
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affidavit and the court may decide the issue on consideration of any affidavit presented to it
unless it is satisfied that any conflict of evidence between the affidavits may not be resolved
other than by hearing af testimony in which case the court may order that oral evidence may
be adduced.

(4) Hearsay evidence may be accepted for the purposes of any hearing under subsection

(3).
Award of damages in infringement action

304—(1) The court may, in an actiorof infringement of a performer’s property right
award such damages as, having regard to all the circumstances of the case, it considers just.

(2) Without prejudice to any other remedy, where, in an action for infringement of a
performer’s property rightst is shown that at the time of the infringement the defendant did
not know and had no reason to believe that the rights subsisted in the recordings to which the
action relates, the plaintiff is not entitled to damages against the defendant.

(3) In execising its powers under subsection (1) in addition to or as an alternative to
compensating the plaintiff for financial loss, the court may award aggravated or exemplary
damages or both aggravated and exemplary damages.

Undertakings concerning licencesnight

305—(1) Where, in proceedings for infringement of a performer’s property rights in
respect of which a licence is available as of right, the defendant undertakes to take a licence on
such terms as may be agreed or, in default of agreement, Sayttbe Controller—

(@) no injunction shall be granted against the defendant,

(b) no order for delivery up shall be made under section 255, and

(c) the amount recoverable against the defendant by way of damages or on an account
of profits shall not exceethree times the amount which would have been payable
by the defendant as licensee where a licence on those terms had been granted before
the earliest infringement.

(2) Anundertaking under subsection (1) may be given at any time before the final order
in the proceedings without any admission of liability.

(3) Nothing in this section shall affect the remedies available in respect of an
infringement committed before a licence was available as of right.
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Chapter 15
Rights and Remedies: Exclusive Liceree

Rights and remedies of exclusive licensee

306—(1) An exclusive licensee has, except as against the owner of the performer’s
property rights, the same rights and remedies in respect of matters occurring after the grant of
the licence as if the licemchad been an assignment.

(2) The rights and remedies of an exclusive licensee are concurrent with those of the
rightsowner and references in sections 255, 256, 303, 304 and 305 to the rightsowner shall be
construed accordingly.

(3) In proceedings braght by an exclusive licensee under this section a defendant may
avail of any defence which would have been available to the defendant if the action had been
brought by the rightsowner.

Exercise of concurrent rights

307—(1) Where an action for infringeemt of a performer’s property rights brought by
the rightsowner or an exclusive licensee relates, whether in whole or in part, to an
infringement in respect of which they have concurrent rights of action, the rightsowner or, as
the case may be, the exclusilicensee, may not, without the leave of the appropriate court,
proceed with the action unless the other is either joined as plaintiff or added as a defendant.

(2) A rightsowner or exclusive licensee who is added as a defendant under subsection
(1) shdl not be liable for any costs in an action unless he or she takes part in the proceedings.

(3) Nothing in this section shall affect the granting of interlocutory relief on an
application by the rightsowner or exclusive licensee.

(4) Where an action foinfringement of a performer’s property rights is brought which
relates, whether in whole or in part, to an infringement in respect of which the rightsowner and
an exclusive licensee have or had concurrent rights of aetion

(a) in assessing damages thmpeopriate court shall have regard-+to
(i) the terms of the licence, and
(i) any pecuniary remedy already awarded or available to either of them in respect

of the infringement;

(b) no account of profits shall be directed where an award of damages basimle,
or an account of profits has been directed, in favour of one of them in respect of the
infringement; and

(c) the appropriate court shall, where an account of profits is directed, apportion the
profits between them as the appropriate court thiriksstibject to any agreement
between the rightsowner and the exclusive licensee.
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(5) Subsection (4) shall apply whether or not the rightsowner and the exclusive licensee
are both parties to the action.

(6) Before—

(a) applying for an order for delivgrup under section 255,

(b) applying for an order to seize illicit recordings, articles or devices under section
256, or

(c) exercising the right to seize and detain conferred by section 257,

the rightsowner shall notify any exclusive licensee having aarent rights and the appropriate

court may, on the application of the licensee, make such order for delivery up, seizure of illicit
recordings, articles or devices or, as the case may be, prohibiting or permitting the exercise by the
rightsowner of the ght to seize and detain, as it thinks fit, having regard to the terms of the

licence between the rightsowner and the exclusive licensee.

Chapter 16
Remedies:
Owner of Performers’ Non-Property Rights
and Person Having Recording Rights

Infringement actioable
as a breach of statutory duty

308—(1) An infringement of—

(a) aperformer’s nosproperty rights, or
(b) any right conferred by this Part on a person having recording rights,

is actionable as a breach of statutory duty owed to the person enditted right.
(2) A person may apply to the appropriate court for damages or other relief in respect of

an infringement of a right referred to in subsection (1).

PART IV
PERFORMERS’ MORAL RIGHTS

Paternity right

309—(1) Subject to the exceptions syiked in section 310, a performer shall, where
practicable, have the right to be identified as the performer of his or her performance.

(2) Where a performer uses a pseudonym, initials or other form of identification that
form shall be used to identiflgis or her performance.
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(3) The right conferred by this section shall be known and in this Part referred to as the
“paternity right”.

Exceptions to paternity right

310—(1) The paternity right shall not be infringed by anything done under section 222,
223(2), 237 or 238.

(2) The paternity right shall not apply in relation to a performance or a recording of a
performance made for the purpose of reporting current events.

Integrity right

311—(1) Subject to the exceptions specified in section 312edormer shall have the
right to object to any distortion, mutilation or other modification of, or other derogatory action
in relation to, his or her performance or a recording thereof, which would prejudice his or her
reputation.

(2) The right conferre by this section shall be known and in this Part referred to as the
“integrity right”.

Exceptions to integrity right

312—(1) Subject to subsection (2), the integrity right shall not apply in relation to a
performance or a recording of a performancedm#or the purpose of reporting current events.

(2) The integrity right is not infringed by anything done for the purposes of—

(a) avoiding any contravention of civil or criminal law,

(b) complying with a duty imposed by or under an enactment, or

(c) in the case of authorised broadcasters or authorised cable programme service
providers, avoiding the inclusion in a programme which is broadcast or included in
a cable programme service by those broadcasters or providers, of anything which
offends public maality or which is likely to encourage or incite to crime or to lead
to public disorder.

(3) Subsection (2) shall not apply unless the performer is identified at the time of the act
concerned or has previously been identified in or on recordings of ttherpence which have
been lawfully made available to the public and there is a sufficient disclaimer.

(4) In this Part “sufficient disclaimer”, in relation to an act capable of infringing the
integrity right, means a clear and reasonably prominent itidicgiven at the time of the act,
or where the performer is then identified, appearing along with the identification, that the
recording has been subjected to an action to which the performer has not consented.

Secondary infringement of integrity right:
possessing or dealing
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313. A person infringes the integrity right where he or she

(a) sells, rents or lends, or offers or exposes for sale, rental or loan,

(b) imports into the State, otherwise than for his or her private and domestic use,

(c) inthe course of a business, trade or profession, has in his or her possession, custody
or control, or

(d) makes available to the public,

a recording of a performance which has, and which he or she knows or has reason to believe has,
been subjected to anystiortion, mutilation or other modification or other derogatory action
within the meaning of section 311.

False attribution of performances

314—(1) A person has the right not to have a performance falsely attributed to him or
her as performer.

(2) The right conferred by subsection (1) is infringed by a person where he e+ she

(@) sells, rents or lends, or offers or exposes for sale, rental or loan,
(b) imports into the State, otherwise than for his or her private and domestic use,

(c) inthe course ba business, trade or profession, has in his or her possession, custody
or control, or

(d) makes available to the public,

a recording of a performance, in or on which there is a false attribution, knowing or having
reason to believe that the attributiefalse.

(3) The right conferred by subsection (1) is infringed by a person where he-ef she

(a) sells, rents or lends, or offers or exposes for sale, rental or loan,
(b) imports into the State, otherwise than for his or her private and domestic use,

(c) inthe course of a business, trade or profession, has in his or her possession, custody
or control, or

(d) makes available to the public,

a recording of a performance which has been altered as being a recording of the unaltered
performance, knowingr having reason to believe that the recording has been altered.

(4) Inthis Part, “attribution”, in relation to a performance, means a statement, express or
implied, as to who is the performer.

Duration of moral rights

315. The rights conferred byhis Part shall expire 50 years from the end of the calendar
year in which—
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(a) the performance takes place, or

(b) where within that period a recording of the performance is lawfully made available
to the public, that recording is first so lawfully madeagdable to the public.

Waiver of rights

316—(1) Subject to subsection (3), any of the rights conferred by this Part may be
waived.

(2) A waiver made under this section shall be in writing and signed by the person
waiving the right.

(3) A waiver male under subsection (5

(@) may relate to a specific performance or a recording thereof, to performances or
recordings thereof of a specified description or to performances or recordings
thereof generally, and may relate to existing or future performsme recordings
thereof, and

(b) may be conditional or unconditional, and may be expressed to be subject to
revocation,

and where a waiver is made in favour of the owner or prospective owner of the rights in the
performance or recording thereof, or pmrhances or recordings thereof, to which it relates, that
waiver shall be presumed to extend to his or her licensees, successors in title or other persons,
claiming under them unless a contrary intention is expressed.

(4) Nothing in this Part shall be ostrued as excluding the operation of the general law

of contract or estoppel in relation to an informal waiver or other transaction in relation to any
of the rights referred to in subsection (1).

(5) It shall not be an infringement of any of the rigletenferred by this Part for a person
to undertake any act where the person entitled to the right conferred by this Part has consented
to the use of those rights by that other person.

Performers’ moral rights
not assignable or alienable

317. The rights caferred by this Part shall be incapable of assignment or alienation.
Transmission of moral rights on death
318—(1) On the death of a person entitled to the paternity right or the integrity-rght

(@) the right passes by testamentary disposition tdhquerson as the person entitled to
the right may direct,
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(b) where there is no direction as to whom the right passes but the performer’s property
rights in the recording of the performance concerned forms part of an estate, the
right passes to the persamwhom the performer’s property rights pass, and

(c) where the right does not pass under paragr@lor (b), it is exercisable by the
personal representatives of the person entitled to the right.

(2) Where a performer’s property rights forming partast estate pass in part to one
person and in part to another, so as to apply

(a) to one or more, but not all, of the acts the rightsowner has the right to authorise or
prohibit, or

(b) to part, but not the whole, of the period for which the performertpprty rights are
to subsist,

any right which passes with the performer’s property rights by virtue of subsection (1) is divided
accordingly.

(3) Where, under subsection (1), a right becomes exercisable by more than one
person—

(@) it may, in the casef the paternity right, be exercised by any of them,

(b) itis, in the case of the integrity right a right exercisable by each of them, and

(c) any waiver of the right under section 316 made by one of them shall not affect the
rights of the other persons.

(4) A consent or waiver binds any person to whom a right passes under subsection (1).

(5) An infringement of the right conferred by section 316 in relation to a false
attribution of a performance after the death of a person is actionable by the persona
representatives of that person.

(6) Any damages recovered by personal representatives under this section in respect of
an infringement after a person’s death shall devolve as part of the person’s estate as if the right
of action had subsisted and besassted in that person immediately before his or her death.

Remedies for infringement of moral rights

319—(1) An infringement of the rights conferred by section 309, 311 or 314 is
actionable as a breach of statutory duty owed to the person entitlbd tmht concerned.

(2) A person may apply to the appropriate court for damages or other relief in respect of
an infringement of a right conferred by section 309, 311 or 314.

(3) In proceedings for infringement of the right conferred by section 31&, th
appropriate court may grant an injunction prohibiting any act unless a sufficient disclaimer is
made, on such terms and in such a manner as is approved of by the court, dissociating the
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person entitled to the right from the treatment of the performamcef @ recording of the
performance.

PART V
DATABASES

Chapter 1
Rights in Databases

Interpretation
320—(1) In this Part—

“extraction”, in relation to the contents of a database, means the permanent or temporary
transfer of all or a substantial past the contents to another medium by any means or in any
form;

“insubstantial”, in relation to the contents of a database, shall be construed subject to
section 324(3);

“investment” includes any investment, whether of financial, human or technical resourc
and cognate words shall be construed accordingly;

“jointly”, in relation to the making of a database which is made jointly, shall be construed
as referring to all the makers of the database;

“lawful user”, in relation to a database, means any person whether under a licence to
undertake any of the acts restricted by any database right in the database, or otherwise, has a right
to use the database;

“re-utilisation”, in relation to the contents of a database, means making those contents
available to tle public by any means;

“substantial”, in relation to the investment, extraction cut#isation, means substantial
in terms of quantity or quality or a combination of both.

(2) The making of a copy of a database available for use, on terms thab ibésdr may
be returned after a limited period of time, otherwise than for direct or indirect economic or
commercial advantage, through an establishment to which the public have access that is
prescribed by the Minister for the purpose of section 58, st@lbe taken for the purposes of
this Part to constitute extraction or-udilisation of the contents of the database.

(3) Where the making of a copy of a database available through an establishment to
which members of the public have access and thatréescribed by the Minister for the
purpose of section 58 gives rise to a payment the amount of which does not exceed that which
is necessary to cover the operating costs of the establishment there is no direct or indirect
economic or commercial advantafge the purposes of subsection (2).

(4) Subsection (2) shall not apply to the making of a copy of a database available for on
the spot reference use.
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(5) Where a copy of a database has been sold within the Member States of the EEA by,
or with the conset of, the owner of the database right in the database, the further sale within
the Member States of the EEA of that copy for the purposes of this Part shall not be taken to
constitute extraction or ratilisation of the contents of the database.

Chapter 2
Subsistence of Database Right

Database right

321—(1) A property right to be known and in this Part referred to as the “database
right” subsists, in accordance with this Part, in a database where there has been a substantial
investment in obtainingyerifying or presenting the contents of the database.

(2) Subject to this Act, the owner of the database right may undertake or authorise
others to undertake certain acts in the State in relation to the database, being acts which are
designated by this &t as acts restricted by the database right.

(3) For the purposes of this section it is immaterial whether or not the database or any of
its contents is a copyright work.

(4) The database right shall not subsist in a database unless the requirenseiiiscsp
in this Part with respect to qualification are complied with.

Chapter 3
Maker and Ownership: Databases

Maker of database

322—(1) Subject to the provisions of this section, the person who takes the initiative in
obtaining, verifying or preseimg the contents of a database and assumes the risk of investing
in that obtaining, verification or presentation shall be regarded as the maker of, and as having
made, the database.

(2) Where a database is made by an employee in the course of employsemt her
employer shall be regarded as the maker of the database, subject to any agreement to the
contrary.

(3) Subject to subsection (4), where a database is made by an officer or employee of the
Government in the course of his or her duties, the &oment shall be regarded as the maker
of the database.

(4) Where a database is made by or under the direction or control of either or both of the
Houses of the Oireachtas



178

(@) the House by whom, or under whose direction or control, the database issinaltle
be regarded as the maker of the database, and

(b) where the database is made by or under the direction or control of both Houses, both
Houses shall be regarded as the joint makers of the database.

(5) For the purposes of this Part, a databaseaserointly where two or more persons
acting together in collaboration take the initiative in obtaining, verifying or presenting the
contents of the database and assume the risk of investing in that obtaining, verification or
presentation.

(6) Where a diabase is made by an organisation prescribed by the Minister under
section 196(2), or by an officer or employee of such an organisation in the course of his or her
duties, that organisation shall be regarded as the maker of the database.

(7) Where the dabase right is conferred on a person by an enactment that person shall
be regarded as the maker of the database.

First ownership of database right

323. The maker of a database shall be the first owner of the database right in the
database.

Chapter 4
Restricted Acts: Databases

Acts restricted by database right

324—(1) Subject to the exceptions specified in Chapter 8 of this Part and to the
provisions relating to licensing in Chapter 11 of this Part, the owner of the database right has
the right toundertake or to authorise others to undertake all or any of the following acts in
relation to all or a substantial part of the contents of a database

(a) extraction, or
(b) re-utilisation,

and those acts shall be known and in this Part referred tods testricted by the database right”.

(2) The database right is infringed by a person who, without the licence of the owner of
the database right, undertakes, or authorises another to undertake, either of the acts restricted
by the database right.

(3) For the purposes of this Part, the repeated and systematic extractiontdisedion
of insubstantial parts of the contents of a database which conflicts with the normal exploitation
of the database or which prejudices the interests of the maker ofatlhabase shall be deemed
to be extraction or ratilisation of a substantial part of those contents.
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Chapter 5
Duration of Database Right

Term of protection of database right

325—(1) The database right shall expire 15 years from the end of thedzalgear in
which the making of the database was completed.

(2) Where a database is lawfully-teilised before the expiration of the period referred
to in subsection (1), the database right in the database shall expire 15 years from the end of the
calerdar year in which the database was first satiéised.

(3) Any substantial change to the contents of a database, including a substantial change
resulting from the accumulation of successive additions, deletions or alterations, which would
result in thedatabase being considered to be a substantial new investment shall qualify the
database resulting from that investment for its own term of protection under this section.

(4) This section applies notwithstanding paragraph 45 of the First Schedule.

Chapter 6
Qualification: Databases

Qualification for database right

326—(1) Subject to Chapter 2 of this Part, the database right shall subsist in a database
where, at the material time, its maker or, where it was made jointly, one or more of its makers,
IS—

(@) a citizen or subject of, or other individual domiciled or ordinarily resident in, a

Member State of the EEA,

(b) a body incorporated under the law of a Member State of the EEA and which at the
material time satisfied one of the conditions spedifie subsection (3), or

(c) a partnership or unincorporated body formed under the law of a Member State of
the EEA and which at the material time satisfied the condition specified in
subsection (3p).

(2) The database right shall subsist in a databasentaker of which is deemed to be the
Government, or either or both of the Houses of the Oireachtas, or a prescribed international
organisation, in accordance with section 322.

(3) The conditions referred to in paragragh¥and(c) of subsection (1) &—

(a) that the body has its principal place of business or operations within a Member State
of the EEA,
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(b) that the body has its registered office within a Member State of the EEA and
operates in a Member State of the EEA, and
(c) thatthe body has a gaine link with the economy of the State.

(4) The Government may by order extend the provisions of this section to countries,
territories, states or areas outside the Member States of the EEA, where the order is made
pursuant to or in conformity with aagreement of the Council of the European Communities
allowing such an extension of protection on the basis that comparable protection of databases
is available under the law of those countries, territories, states or areas.

(5) For the purposes of thigstion, the material time in relation to a database sha#-be

(@) in the case of a database which has not been lawfullytitsed when the database
was made or, where the making of the database extended over a period, a substantial
part of that periodor

(b) in the case of a database which has been lawfutiytilesed when the database was
first lawfully re-utilised or, where the maker had died before that time, immediately
before his or her death.

Chapter 7
Rights and Obligations of Lawful Users

Awidance of certain terms
affecting lawful users

327—(1) Without prejudice to section 324(3), a lawful user of a database shall be
entitled to extract or rautilise insubstantial parts of the contents of the database for any
purpose.

(2) Where, under m agreement, a person has a right to use a database, any term or
condition in the agreement shall be void in so far as it purports to prevent that person from
extracting or reutilising insubstantial parts of the contents of the database for any purpose.

(3) While exercising the entitlement conferred by subsection (1), a lawful user of a
database shall not prejudice the owner of any right conferred by this Act in respect of works or
other subject matter contained in the database.

Chapter 8
Acts Permitted in Respect of Database Right
Exemptions in respect of databases
328. In this Part an act may be exempted under more than one category of exemption

and the exemption of an act under one category of exemption shall not preclude its exemption
under anothr category.
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Fair dealing: research or private study
329—(1) The database right in a nafectronic database which has beerutiised is
not infringed by fair dealing with a substantial part of its contents by a lawful user of the
database where thpart is extracted for the purposes of research or private study.

(2) For the purposes of this Part “fair dealing” means the extraction of the contents of a
database by a lawful user to an extent which will not unreasonably prejudice the interests of
therightsowner.

EDUCATION
Exception for educational establishments
330—(1) The database right in a database is not infringed by fair dealing with a
substantial part of its contents by a lawful user of the database where that part is extracted for

the purposes of illustration in the course of instruction or of preparation for instruction and
where—

(a) the extraction is done by or on behalf of a person giving or receiving instruction,
and
(b) the source is indicated.

(2) For the purposes of this semti “lawful user” includes an educational establishment.

PuBLIC ADMINISTRATION
Parliamentary or judicial proceedings

331. The database right in a database is not infringed by anything done for the purposes
of parliamentary or judicial proceedings orr e purpose of reporting those proceedings.

Statutory inquiries

332—(1) The database right in a database is not infringed by anything done for the
purposes of a statutory inquiry or for the purpose of reporting any such inquiry.

(2) The databaseght in a database is not infringed by the making available of copies of
a report of a statutory inquiry containing the contents of the database.
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Copying of material in public records

333. All or a substantial part of the contents of a database whiehcamprised in
records which are open to public inspection may be extracted-wtiliged without infringing
the database right in the database.

Material open to public inspection
or on statutory register

334—(1) Without prejudice to the generality gkction 333, where the contents of a
database are open to public inspection pursuant to a statutory requirement, or are on a statutory
register, the database right in the database is not infringed by the extraction of all or a
substantial part of the coarts, for a purpose which does not involveutdisation of all or a
substantial part of the contents as contains factual information of any description, by or with
the authority of the person required to make the contents of the database open to public
inspection or, as the case may be, the person maintaining the register.

(2) Where the contents of a database are open to public inspection pursuant to a
statutory requirement, or are on a statutory register, the database right in the database is not
infringed by the extraction or +etilisation of all or a substantial part of the contents for the
purpose of enabling the contents of the database to be inspected at another time or place, or
otherwise facilitating the exercise of any right for the purposevbich the requirement is
imposed, by or with the authority of the person required to make the contents of the database
open to public inspection or, as the case may be, the person maintaining the register.

(3) Where all or a substantial part of the cantkeof a database are-utilised under this
section the person granting access to the contents of the database shall ensure that those
contents bear a mark clearly indicating that they are provided for the purpose of inspection and
that no other use of thcontents of the database may be made without the licence of the owner
of the database right.

(4) All or a substantial part of the contents of a database may not be provided under this
section unless the person granting access to the contents of Hisasathas first obtained
from the person requesting the contents of the database a declaration, in such form as may be
prescribed, indicating that the contents of the database are required for the sole purpose of
enabling the contents of the database tanspected at another time or place or to otherwise
facilitate the exercise of the right of public inspection.

(5) Where the contents of a database which are open to public inspection pursuant to a
statutory requirement, or are on a statutory registentain information about matters of
general, scientific, technical, commercial or economic interest, the database right in the
database is not infringed by the extraction owt#éisation of all or a substantial part of the
contents for the purpose of dsminating that information, by or with the authority of the
person required to make the contents of the database open to public inspection or, as the case
may be, the person maintaining the register.
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(6) The Minister may prescribe the conditions whick 8 be complied with before the
contents of a database are made available to the public.

(7) The Minister may by order provide that subsections (1) to (5) apply

(a) to the contents of a database made open to public inspectien by
() an internationkborganisation specified in the order, or
(i) a person specified in the order who has functions in the State under an
international agreement to which the State is a party,
or
(b) to aregister maintained by an international organisation specified iorthes,

as they apply in relation to the contents of a database open to public inspection pursuant to a
statutory requirement, or on a statutory register.

Databases communicated to Government
or Oireachtas

335—(1) Where the contents of a database éhdwveen communicated to the
Government or either or both of the Houses of the Oireachtas for any purpose, by or with the
licence of the owner of the database right, and any fixation or any thing containing the
contents of the database is owned by, or isthe custody, possession or control of the
Government or either or both of the Houses of the Oireachtas, the Government or either or
both of the Houses of the Oireachtas may extract artilese all or a substantial part of the
contents, for the purposerfavhich the contents of the database were communicated to them,
or for any related purpose which could reasonably have been anticipated by the owner of the
database right, without infringing the database right in the database.

(2) The Government or eith@er both of the Houses of the Oireachtas shall nattrkse
all or a substantial part of the contents of a database or cause the contents to be extraeted or re
utilised, by virtue of this section, where the contents have previously been lawftuiyised
otherwise than under this section.

Acts done under statutory authority
336—(1) Where the undertaking of a particular act is specifically authorised by an
enactment then, unless the enactment provides otherwise, the undertaking of that act shall no
infringe the database right in a database.
(2) Nothing in this section shall be construed as excluding any defence available under
any enactment.

ANONYMOUS ORPSEUDONYMOUSDATABASE

Anonymous or pseudonymous databases:
acts permitted
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337—(1) The database right in a database is not infringed by the extraction-or re
utilisation of all or a substantial part of the contents of the database when, or pursuant to
arrangements made when

(a) itis not possible by reasonable inquiry to ascertain the ityeat the maker of the
database, and

(b) itis reasonable to assume that the database right has expired.

(2) In the case of a database made jointly, the reference in subsection (1), to the
possibility of ascertaining the identity of the maker of theathaise shall be construed as a
reference to its being possible to ascertain the identity of any of its makers.

Chapter 9
Application of Copyright Provisions
to Database Right

Application of copyright provisions
to database right

338. Sections 120, 121,22, 123, 127, 128, 130, 131, 132, 133, 135 and 136 shall apply
in relation to the database right and databases in which that right subsists as they apply in
relation to copyright and copyright works.

Chapter 10
Presumptions

Presumptions relevant to tibase right

339—(1) The presumptions specified in this section shall apply in proceedings,
whether civil or criminal, for infringement of the database right in any database.

(2)(a) The database right shall be presumed to subsist in a databasethelessitrary
is proved.

(b) Except as otherwise provided in this section, where the subsistence of the database
right in a database is proved or admitted, or is presumed under pardgagte plaintiff shall
be presumed to be the owner or, as the gasg be, the exclusive licensee of the database
right, unless the contrary is proved.

(3) Where—

(a) a name purporting to be that of the maker of a database or of the owner or exclusive
licensee of the database right, as the case may be, appears ahafdpie database,
or
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(b) a copy of a database bears or incorporates a statement, label or other mark
indicating that a person is the maker of the database or the owner or exclusive
licensee of the database right, as the case may be,

that name, statemenabel or mark shall be admissible as evidence of the fact stated or indicated
which shall be presumed to be correct, unless the contrary is proved.

(4) The person named or in respect of whom a statement, label or other mark appears on
or is borne on oris incorporated in copies of a database in accordance with subsection (3) shall
be presumed not to have made the database

(a) inthe course of employment referred to in section 322(2),

(b) in the course of employment as an officer or employee of a plestinternational
organisation referred to in section 322(6),

(c) in the course of employment as an officer or employee of the Government referred
to in section 322(3),

(d) under the direction or control of either or both of the Houses of the Oireachtas
referred to in section 322(4), or

(e) in circumstances in which the database right is conferred on another person by an
enactment referred to in section 322(7).

(5) Where a database purports to be a database made jointly, subsections (2), (3) and (4)
shal apply in relation to each person purporting to be one of the makers of the database.

Chapter 11
Database Right: Licensing

Licensing schemes and licensing bodies
340—(1) In this Par—

“licences” means licences to extract orutlise all or a subtantial part of the contents
of a database or to authorise others to do so;

“licensing body” means a society or other organisation which has as its main object, or
one of its main objects, the negotiating or granting, either as owner or prospective avaner
database right, or as exclusive licensee, or as agent for him or her, of database right licences,
and whose objects include the granting of licences relating to the databases of more than one
database right owner;

“licensing scheme” means a schemeafyeng—

(@) the classes of case in which the operator of the scheme, or the person on whose
behalf that operator acts, is willing to grant database right licences, and
(b) the terms on which licences would be granted in those classes of case,

and for ths purpose a “scheme” includes anything in the nature of a scheme, whether described
as a scheme or as a tariff or by any other name.
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(2) References in this Part to licences or licensing schemes relating to databases of more
than one database right owrsdrall not include licences or schemes relating to databases made
by, or by employees of, or commissioned by, a single individual, firm, company or group of
companies, including holding companies and their subsidiaries.

REFERENCES ANDAPPLICATIONS
RELATING TOLICENSING SCHEMES

General references

341. Sections 342 to 347 apply to licensing schemes which are operated by licensing
bodies in relation to the database right in databases of more than one database right owner, in
so far as they relate to liceas for the extraction or ratilisation of all or a substantial part of
the contents of a database.

Reference of proposed licensing scheme
to Controller

342—(1) The terms of a licensing scheme proposed to be operated by a licensing body
may be refered to the Controller by an Organisation which claims to be representative of
persons claiming that they require licences in cases of a description to which the scheme
would apply.

(2) The Controller shall not consider a reference by an organisation sotdeection (1)
unless the Controller is satisfied that the organisation is representative of the class of persons
that it claims to represent.

(3) The Controller may refuse to consider a reference under subsection (1) on the
ground that the referencesemature.

(4) Where the Controller decides to consider a reference under subsection (1) he or she
shall consider the subject matter of the reference and make an order, either confirming or
varying the proposed scheme, as the Controller may determirige toeasonable in the
circumstances.

(5) An order under subsection (4) may be made for such period as the Controller may
determine.

Reference of licensing scheme to Controller

343—(1) Where a licensing scheme is in operation and a dispute arisesesjikct to
the scheme between the operator of the scheme-and

(a) a person claiming that he or she requires a licence in a case of a description to which
the scheme applies, or
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(b) an organisation claiming to be representative of such persons,

that opeator, person or organisation may refer the scheme to the Controller in so far as it relates
to cases of that description.

(2) The Controller shall not consider a reference by an organisation under subsection (1)
unless the Controller is satisfied thatetbrganisation is representative of the class of persons
that it claims to represent.

(3) A scheme which has been referred to the Controller under subsection (1) shall
remain in operation until proceedings in relation to the reference are concluded.

(4) The Controller shall consider the matter referred to him or her and shall make an
order, confirming or varying the scheme, as the Controller may determine to be reasonable in
the circumstances.

(5) An order under subsection (4) may be made for suclogers the Controller may
determine.

Further reference of scheme to Controller

344—(1) Where the Controller has, in respect of a licensing scheme under section 342
or 343 or under this section, made an order in respect of a scheme, and the ordas riemai
force, the persons to whom this section applies may refer the scheme to the Controller in so far
as it relates to cases of that description.

(2) This section applies te

(@) the operator of the scheme,

(b) a person claiming that he or she requieeticence in a case of the description to
which the order applies, and

(c) an organisation claiming to be representative of such persons.

(3) Where an order made under section 342 or 343 or this section is in force the
licensing scheme in respect of whithe order is made shall not, except with the special leave
of the Controller, be referred to the Controller in respect of the same description of€ases

(a) within 12 months from the date of the order in respect of the previous reference, or
(b) wherethe order was made so as to be in force for 15 months or less, until the last 3
months before the expiration of the order.

(4) A scheme which has been referred to the Controller under subsection (1) shall
remain in operation until proceedings in relattorthe reference are concluded.

(5) The Controller shall consider the matter referred to him or her and shall make an
order confirming, varying or further varying the scheme, as the Controller may determine to
be reasonable in the circumstances.
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(6) An order under subsection (5) may be made for such period as the Controller may
determine.

Application for grant of licence
in connection with licensing scheme

345—(1) A person who claims, in a case to which a licensing scheme relates, that the
operatorof the scheme has refused to grant or to procure the grant to him or her of a licence in
accordance with the scheme, or has failed to do so within a reasonable period, may apply to
the Controller for an order under subsection (4).

(2) A person who clairs, in a case excluded from a licensing scheme, that the operator
of the scheme-

(a) has refused to grant or to procure the grant to him or her of a licence, or has failed to
do so within a reasonable period and that in the circumstances it is unreasibable
a licence should not be granted, or

(b) proposes terms for a licence that are unreasonable,

may apply to the Controller for an order under subsection (4).

(3) A case shall be regarded as being excluded from a licensing scheme for the purposes
of subsection (2) where-

(a) the scheme provides for the grant of licences, subject to terms excepting matters
from the licence and the case is within such an exception, or

(b) the case is so similar to those in which licences are granted under the schéme tha
is unreasonable that it should not be dealt with in the same way.

(4) Where the Controller is satisfied that a claim under this section isfaetided, he
or she shall make an order declaring that in respect of the matters specified in the loeder, t
applicant is entitled to a licence on such terms as the Controller may determine to be
applicable in accordance with the scheme, or, as the case may be, to be reasonable in the
circumstances.

(5) An order under subsection (4) may be made for sucltogeas the Controller may
determine.

Review of orders made by Controller
346—(1) Where the Controller has made an order under section 345 that a person is
entitled to a licence under a licensing scheme, the operator of the scheme or the original

applicant may apply to the Controller for a review of that order.

(2) An application under subsection (1) shall not be made except with the special leave
of the Controller—
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(@) within 12 months from the date of the order or of the decision on a previous
appliation under this section, or
(b) where—
(i) the order was made so as to be in force for 15 months or less, or
(i) as a result of the decision on a previous application under this section the order
is due to expire within 15 months of that decision,
until the last 3 months before the expiration date.

(3) The Controller shall, on an application for review, confirm or vary his or her order
as the Controller may determine to be reasonable, having regard to the terms applicable in
accordance with the licengng scheme, or as the case may be, the circumstances of the case.

Effect of order of Controller
as to licensing scheme

347—(1) A licensing scheme which has been confirmed or varied by the Controller
under section 342, 343 or 344 shall be in operatayrgs the case may be, remain in operation,
in so far as it relates to the description of case in respect of which the order was made, for such
period as the order remains in force.

(2) Where an order made by the Controller under section 342, 343 ac@##ming or
varying a licensing scheme is in force (in this section referred to as an “order to which this
section applies”), a person who, in a case of a class to which the order applies

(a) pays to the operator of the scheme any charges payable tihedscheme in respect
of a licence applying to the case concerned or, where the amount cannot be
ascertained, gives an undertaking to the operator to pay the charges when
ascertained, and

(b) complies with the other terms applicable to the licence urftestheme,

is in the same position as regards infringement of the database right as if he or she had at all
material times been the holder of a licence granted by the owner of the database right concerned
in accordance with the scheme.

(3) The Controlle may direct that an order to which this section applies, in so far as it
varies the amount of charges payable, has effect from a date before that on which it was made,
but not earlier than the date on which the reference was made, or where later, then date
which the scheme came into operation.

(4) Where a direction is made under subsectior<3)

(@) any necessary repayments or further payments shall be made in respect of charges
already paid, and

(b) the reference in subsection (@) to the charges pable under the scheme shall be
construed as a reference to the charges so payable by virtue of the order.
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(5) Where the Controller has made an order under section 345 and the order remains in
force, the person in whose favour the order is made, wheos Blee—

(a) pays to the operator of the scheme any charges payable in accordance with the
order, or where the amount cannot be ascertained, gives an undertaking to the
operator to pay the charges when ascertained, and

(b) complies with the other terms sg@ified in the order,

is in the same position as regards infringement of the database right as if he or she had at all
material times been the holder of a licence granted by the owner of the database right concerned
on the terms specified in the order.

REFERENCES ANDAPPLICATIONS
RELATING TO LICENSING BY LICENSINGBODIES

General reference by licensing bodies

348. Sections 349 to 352 apply to licences in relation to the database right in databases
of more than one database right owner, granted byem$img body otherwise than pursuant to
a licensing scheme, in so far as the licences relate to the extractiorutlisation of all or a
substantial part of the contents of a database.

Reference to Controller of proposed licence

349—(1) The terms onwhich a licensing body proposes to grant a licence may be
referred to the Controller by the prospective licensee for an order under subsection (3).

(2) The Controller may refuse to consider a reference under subsection (1) on the
ground that the referee is premature.

(3) Where the Controller decides to consider a reference under subsection (1), he or she
shall consider the terms of the proposed licence and make an order, confirming or varying the
terms, as the Controller may determine to be reasenalihe circumstances.

(4) An order under subsection (3) may be made for such period as the Controller may
determine.

Reference to Controller of expiring licence
350—(1) A licensee under a licence which is due to expire, with the passage of time or
as a result of notice given by the licensing body, may apply to the Controller on the ground

that it is unreasonable in the circumstances that the licence should cease to be in force.

(2) An application under subsection (1) may be made at any time dtimdast 3
months before the expiration of the licence.
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(3) A licence in respect of which a reference has been made to the Controller under
subsection (1) shall remain in force until proceedings in relation to the reference are
concluded.

(4) Where tle Controller is satisfied that an application made under subsection (1) is
well-founded, he or she shall make an order declaring that the licensee shall continue to be
entitled to the benefit of the licence on such terms as the Controller may determbee to
reasonable in the circumstances.

(5) An order under subsection (4) may be made for such period as the Controller may
determine.

Application for review
of order made by Controller

351—(1) Where the Controller has made an order under section 34360y the
licensing body or the person entitled to the benefit of the order may apply to the Controller for
a review of that order.

(2) An application under subsection (1) shall not be made except with the special leave
of the Controller—

(@) within 12 nonths from the date of the order or of the decision on a previous
application under this section, or
(b) where—
(i) the order was made so as to be in force for 15 months or less, or
(i) as a result of the decision on a previous application under thitgsehe order
is due to expire within 15 months of that decision,
until the last 3 months before the expiration date.

(3) The Controller shall, on an application for review, confirm or vary his or her order
as the Controller may determine to be reasd@an the circumstances.

Effect of order of Controller as to licence

352—(1) Where the Controller has made an order under section 349 or 350, and the
order remains in force, the person entitled to the benefit of the order, where he-er she

(@) pays b the licensing body any charges payable in accordance with the order or,
where the amount cannot be ascertained, gives an undertaking to the Controller to
pay the charges when ascertained, and

(b) complies with the other terms specified in the order,

isin the same position as regards infringement of the database right as if he or she had at all
material times been the holder of a licence granted by the owner of the database right concerned
on the terms specified in the order.
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(2) The benefit of an ordeanade under section 349 or 350 may be assighed

(@) in the case of an order made under section 349, where assignment is not prohibited
under the terms of the order of the Controller, and

(b) in the case of an order made under section 350, where assignmween not
prohibited under the terms of the original licence.

(3) The Controller may direct that an order made under section 349 or 350 or an order
made under section 351 varying such an order, in so far as it varies the amount of charges
payable, has &ct from a date before that on which it was made, but not earlier than the date
on which the reference or application was made or, where later, the date on which the licence
was granted or, as the case may be, was due to expire.

(4) Where a direction igiven under subsection (3)

(a) any necessary repayments, or further payments, shall be made in respect of charges
already paid, and

(b) the reference in subsection (&) to the charges payable in accordance with the
order shall be construed, where threler is varied by a further order, as a reference
to the charges so payable by virtue of that further order.

LICENSING. MISCELLANEOUS

General considerations:
unreasonable discrimination

353—(1) In determining what is reasonable, on a reference pticiion under this
Chapter relating to a licensing scheme or licence, the Controller shall have regard to

(@) the availability of other schemes, or the granting of other licences, to other persons
in similar circumstances, and
(b) the terms of those semes or licences,

and shall exercise his or her powers so as to ensure that there is no unreasonable discrimination
between licensees, or prospective licensees, under the scheme or licence to which the reference or

application relates and licensees undigrer schemes operated by, or other licences granted by,
the same person.

(2) Subsection (1) shall not affect the obligation of the Controller in any case to have
regard to all relevant circumstances.

Licences to reflect payments
in respect of underlyig rights

354. Where a reference or application is made under this Chapter in relation to licensing
in respect of the database right in a database, the Controller shall take into account, in
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considering what charges are to be paid for a licence, any gatgmwhich the owner of the
database right is liable to make pursuant to the granting of the licence, or pursuant to the acts
authorised by the licence—

(a) to owners of the copyright in works included in the database, or
(b) inrespect of any performanaecluded in the database.

Chapter 12
Registration of Licensing Bodies
in Respect of Database Right

Register of licensing bodies for database right

355—(1) The Controller shall establish and maintain a register of licensing bodies in
respect of datadse rights in such form and manner and containing such particulars as the
Minister may prescribe to be known as the “Register of Licensing Bodies for Database Rights”
and referred to in this Part as the “Register”.

(2) The Controller shall keep the Regisin such form that the Register is capable of
being used to make a copy of any entry in the Register.

(3) The Register shall be kept at such place as may be prescribed by the Minister and,
subject to the payment of such fee as may be prescribed bMitmeter with the consent of
the Minister for Finance-

(@) the Register shall be made available for inspection by a person at such times and in
such manner as may be prescribed by the Minister, and

(b) where a request is made to the Controller for aifted or uncertified copy of, or
extract from, an entry in the Register, the Controller shall issue a copy of the entry
or extract to the applicant.

(4) An application for registration or renewal of a registration of a licensing body shall
be made to th€ontroller in such form and manner as may be prescribed by the Minister and
shall be subject to the payment of such fee as may be prescribed by the Minister with the
consent of the Minister for Finance.

(5) The Controller shall register an applicant wnew a registration where the
Controller is satisfied that

(@) the applicant complies with the definition of a licensing body specified in section
340, and

(b) the applicant has provided such information and satisfied such conditions as may be
prescribé by the Minister for the purposes of registration.

(6) The information to be prescribed by the Minister under subsectiof)(Shall
include the following:
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(a) the name of the applicant;

(b) the address of the applicant;

(c) the names of the chairpens and other members of the board or officers, or names
of partners, as the case may be, of the applicant;

(d) a copy of the memorandum and articles of association or partnership agreement, of
the applicant;

(e) details of the scheme;

() details of the sales of charges or proposed charges to be levied by the applicant;
and

(g) the class of rightsowners represented or proposed to be represented by the applicant.

(7) On the registration or renewal of a registration of a licensing body the Controller
shal issue to the applicant a certificate of registration in such form as the Controller shall
determine.

Proof that licensing body may act
on behalf of specified classes

356. A certificate granted under section 355(7) shall include the particulars sxaifi
subsection (6) of that section and the certificate shall be evidence of the right of the licensing
body, until the contrary is proved, to act on behalf of the classes of rightsowners for whom it
claims representation rights or on behalf of the righisers who have assigned rights to it, or
exclusively licensed it, as specified in that certificate.

Notification of charges

357—(1) A licensing body registered under this Part which proposes to impose a
charge, otherwise than in accordance with theesc of charges included in an application for
registration or for renewal of a registration, shall provide the Controller in writing with details
of the proposed charge not less than one month before the charge comes into effect.

(2) The registration of licensing body which fails to comply with subsection (1) is
deemed to be cancelled from the date on which the proposed charge comes into effect.

Validity of certificates of registration
358—(1) A certificate of registration issued under section 39hall be valid for a
period of 12 months from the date of registration or such lesser period as may be specified by

the Controller in the certificate.

(2) Subject to section 355(4), a licensing body registered under this Part may apply for
renewal ofits registration for further periods each of which shall not exceed 12 months.

(3) An application for renewal of a registration shall be made not less than one month
before the expiration of the period of validity of the certificate of registration.
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(4) A term of renewal of a registration shall take effect from the expiration of the
previous registration.

Refusal of application

359—(1) The Controller may refuse an application for renewal of a registration by a
licensing body registered under thisrPar cancel the registration of a licensing body where
the body no longer fulfils the requirements specified in section 355(5).

(2) The Controller shall remove a licensing body from the Register where its application
for renewal of its registration isefused or its registration is cancelled.

Indemnity for Controller

360. No action or other proceedings shall lie or be maintainable against the Controller
(except in the case of wilful neglect of duty) in respect of anything done or omitted to be done
by him or her in thebona fideexercise of any functions, powers or duties conferred or
imposed by or under this Chapter.

Obligation of collecting societies to register
(database rights)

361—(1) Any body operating as a licensing body within the meanipgcgied in
section 340 shall be obliged to register in accordance with the provisions of this Chapter, and
to remain registered for so long as it continues to operate in this capacity.

(2) Any body to which the provisions of subsection (1) applies which

(a) fails within 6 months of the commencement of this Chapter to register under the
terms of this Chapter,

(b) fails within 2 months of its establishment in the case of a body established after the
commencement of this Chapter to register under theg@inthis Chapter, or

(c) continues to operate as such a body having been removed from the Register for any
reason,

shall be guilty of an offence.
(3) A person guilty of an offence under subsection (2) shall be kable
(@) on summary conviction, to drfe not exceeding £1,500, or to imprisonment for a
term not exceeding 12 months, or both, or

(b) on conviction on indictment, to a fine not exceeding £100,000, or to imprisonment
for a term not exceeding 5 years, or both.
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PART VI
JURISDICTION OF CONTROLER

Jurisdiction of Controller

362. It shall be a function of the Controller pursuant to references or applications under
this Act to determine, within a reasonable period of time, disputes arising under this Act
between licensing bodies and personsurmeng licences or organisations claiming to be
representative of those persons.

Rules in relation to proceedings
before Controller

363—(1) The Minister may make rules in relation to proceedings before the Controller
under this Act and, subject to tlewnsent of the Minister for Finance, may also make rules in
relation to the fees chargeable in respect of such proceedings.

(2) Rules made under this section shall

(@) specify the parties to proceedings and permit the Controller to make a party to the
proceedings a person or organisation satisfying the Controller that the party
concerned has a substantial interest in the matter, and

(b) require the Controller to give the parties to proceedings an opportunity to state their
case orally or in writing.

(3) Without prejudice to the generality of subsection (1), rules made under this section
may make provision for prescribing matters incidental to or consequential upon appeals from
decisions of the Controller under section 366.

Power of Controller to awat costs

364—(1) The Controller may order that the costs of a party to proceedings before him
or her under this Act, including costs associated with the appointment of an arbitrator under
section 367 and costs of a party to proceedings before thatadritishall be paid by such
party as the Controller may direct, and the Controller may determine the amounts of the costs
or direct the manner in which they are to be paid.

(2) A copy of an order made by the Controller under subsection (1) which isiediy
the Controller to be a true copy shall, in proceedings under this Act, be evidence of the order
unless the contrary is proved.

Appointment of assessors
365—(1) In any proceedings before him or her under this Act, the Controller may,

where he orshe thinks fit, and shall, on the request of all the parties to the proceedings,
appoint an assessor who is specially qualified in regard to all or any of the questions arising in
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the course of the proceedings to aid the Controller in his or her consateraf those
questions.

(2) Subject to subsection (3), the Minister shall approve, with the consent of the
Minister for Finance, the amount of remuneration (if any) to be paid by the Controller to an
assessor appointed by him or her under this section.

(3) The amount of remuneration referred to under subsection (2) shall be paid out of
moneys provided by the Oireachtas, to such an extent as may be sanctioned by the Minister for
Finance.

Appeal to the High Court

366—(1) An appeal on a point of lawriging from a decision of the Controller under
this Act shall lie to the High Court.

(2) Provision shall be made in the rules made under section 363 limiting the time within
which such an appeal may be brought.

(3) Provisions may be made in the rulesae under section 363 for all or any of the
following, namely:

(&) suspending, authorising or requiring the Controller to suspend the operation of
orders of the Controller in cases where his or her decision is appealed;

(b) modifying, in relation to anorder of the Controller the operation of which is
suspended, the operation of any provision of this Act as to the effect of that order;

(c) the notification of, or the taking of other steps for securing that, persons affected by
the suspension of an ordefthe Controller shall be informed of its suspension.

(4) Subject to subsection (5), a decision of the High Court under this section shall be
final and may not be appealed.

(5) By leave of the High Court, an appeal from a decision of the High Cowdeuthis
section shall lie to the Supreme Court on a question of law.

References of dispute to arbitrator

367—(1) In the case of a dispute referred to the Controller under this Act, the
Controller may at any time-

(@) where the parties to the disputeconsent, or

(b) where a matter requires any prolonged examination of documents or other
investigation requiring specialist knowledge which could not be made by him or
her,

order the matter to be referred to an arbitrator agreed by the parties or,ahgbece of such
agreement, appointed by the Controller.
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(2) The Controller shall decide whether or not to refer a dispute to arbitration no later
than 3 months after the dispute has been referred to the Controller.

(3) The arbitrator shall make his ber award within 3 months of the reference from the
Controller, or within such further period of time as may be agreed with the Controller.

(4) The award made by an arbitrator in a case referred to him or her under this section
shall, where the partieasent to the reference, be final and binding on the parties.

(5) An appeal from an award made by an arbitrator pursuant to a reference under this
section to which the parties to the dispute did not consent shall lie to the High Court and the
High Courtmay make such order confirming, annulling or varying the award of the arbitrator
as it thinks fit.

(6) Subject to subsection (7), a decision of the High Court under this section shall be
final and may not be appealed.

(7) By leave of the High Court, aappeal from a decision of the High Court under this
section shall lie to the Supreme Court on a question of law.

(8) In any reference to an arbitrator under this section, the Controller on giving notice to
the parties to the dispute shall have the saower to apply to the court for the removal of
that arbitrator under section 24 of the Arbitration Act, 1954, as if he or she had been a party to
the arbitration.

(9) Nothing in subsection (8) shall affect the rights of the parties to the arbitration.

(10) For the avoidance of doubt, in the event of an arbitrator being removed under
subsection (8), a second or subsequent arbitrator may be appointed to arbitrate the dispute in
accordance with this section.

Controller may consult Attorney General

368. The Controller may, in any case of doubt or difficulty arising in connection with
the administration of any of the provisions of this Act, apply to the Attorney General for
advice in the matter.

Definition of dispute
for the purposes of this chapter

369. For the purposes of this Chapter, “dispute” shall include any matter referred to the
Controller for decision or resolution by reference or application under any provision of this
Act.
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PART VII
TECHNOLOGICAL PROTECTION MEASURES

Chapter 1
Rights Protecton Measures

Devices designed to circumvent protection
370—(1) This section applies where, by or with the licence of the rightsowner

(a) copies of copyright works to which rights protection measures have been applied or
recordings of performances which rights protection measures have been applied,
are made available to the public, or

(b) copies of databases to which rights protection measures have been applied, are re
utilised.

(2) A person who makes available to the public owut#ises the cojes referred to in
subsection (1) has the same rights and remedies against a persen who

(@ (i) makes,
(if) sells, rents or lends, or offers or exposes for sale, rental or loan,
(i) imports into the State, or
(iv) has in his or her possession, @dy or control,
a protectiondefeating device, knowing or having reason to believe that it has been
or is to be used to circumvent rights protection measures, or

(b) provides information, or offers or performs any service, intended to enable or assist
persons to circumvent rights protection measures,

as a rightsowner has in respect of an infringement of any of his or her rights under this Act.

(3) The presumptions as to ownership of rights specified in Chapter 12 of Part Il and
Chapter 10 of Part V shlabpply in any proceedings under this section, whether civil or
criminal, as in proceedings for infringement of the copyright in a work or for infringement of
the database right in a database under Part Il or Part V.

(4) Sections 145 and 264 shall appWith any necessary modifications in relation to the
disposal of anything delivered up or seized by virtue of subsection (2).

(5) References in this Part to copies of a work, recording or database shall include the
original.

Offence of unlawful reception
371. A person who receives a broadcast or cable programme to which rights protection

measures have been applied, knowing or having reason to believe that it is being received
unlawfully with the intent to avoid payment of any charge applied by the sahber for the
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reception of that broadcast or cable programme shall be guilty of an offence and shall be liable
on summary conviction to a fine not exceeding £1,500.

Rights in respect of apparatus, etc.,
for unauthorised reception of transmissions

372—(1) A person who is authorised by the rightsownrer

(a) to make charges for the reception of programmes included in a broadcast or cable
programme service, or
(b) to send encrypted transmissions of any other description,

has the same rights and remedgsinst a person who

@ () makes,
(1) sells, rents or lends, or offers or exposes for sale, rental or loan,
(1) imports into the State, or
(IV) has in his or her possession, custody or control,
any apparatus or protectiatefeating device, knowmor having reason to believe
that the apparatus or device is to be used to enable or assist persons to receive those
programmes or transmissions when those persons are not so entitled, or
(i) provides information, or offers or performs any service,madied to enable or assist
persons to receive those programmes or transmissions when those persons are not so
entitled,

as a rightsowner has in respect of an infringement of any of his or her rights under this Act.

(2) Without prejudice to any other remgdin cases of innocent infringement of the
rights conferred by subsection (1), the appropriate court may award damages as it considers
appropriate in the circumstances, and such damages shall not exceed a reasonable payment in
respect of the act complaidef.

(3) Sections 145 and 264 shall apply with any necessary modifications in relation to the
disposal of anything delivered up or seized by virtue of subsection (1).

Denial of protection

373—(1) Where it appears to the Minister that broadcasts madeable programmes
or encrypted transmissions sent, from the State are not adequately protected in a country,
territory, state or area, the Minister may by order restrict the rights conferred by section 370,
371 or 372 in relation to broadcasters or\aders of cable programme services or encrypted
transmissions connected with that country, territory, state or area.

(2) In an order made under subsection (1) the Minister shall designate the country,
territory, state or area concerned and provide tfuatthe purposes specified in that order, a
broadcast made or a cable programme or encrypted transmission sent after a date specified in
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that order shall not qualify for the protection conferred by section 370, 371 or 372 where at the
time of that making nsending the maker or sendeis

(a) anindividual domiciled or resident in that country, territory, state or area (and not at
the same time domiciled or resident in the State),

(b) abody incorporated under the law of that country, territory, stateea, a

(c) a partnership or unincorporated body formed under the law of that country, territory,
state or area, or

(d) any other body,

and the order may make such provision for all the purposes of section 370, 371 or 372 or for such
purposes as are specdie that order.

Nortrinterference of rights protection measures
with permitted acts

374. Nothing in this Chapter shall be construed as operating to prevent any person from
undertaking the acts permitted

(@) inrelation to works protected by copyrighbder Chapter 6 of Part Il,
(b) in relation to performances, by Chapter 4 of Part Ill, or
(c) inrelation to databases, by Chapter 8 of Part V,

or from undertaking any act of circumvention required to effect such permitted acts.

Chapter 2
Rights Management Information

Rights and remedies
in respect of unlawful acts which interfere
with rights management information

375—(1) A person who provides rights management information has the same rights
and remedies against a person who

(a) removes or altes rights management information from copies of copyright works,
copies of recordings of performances or copies of databases knowing or having
reason to believe that the primary purpose or effect of such removal or alteration is
to induce, enable, facilita or conceal an infringement of any right conferred by this
Act,

(b) makes available to the public copies of copyright works or copies of recordings of
performances or ratilises copies of databases, referred to in paragréh
knowing or having reasoto believe that rights management information has been
removed or altered from those copies, or

(c) (i) sells, rents or lends, or offers or exposes for sale, rental or loan,

(i) imports into the State, or
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(i) in the course of a business, trade orfpesion, has in his or her possession,
custody or control,

copies of copyright works, copies of recordings of performances or copies of

databases referred to in paragral), knowing or having reason to believe that

rights management information has beemoved or altered from those copies,

as a rightsowner has in respect of an infringement of any of his or her rights under this Act.

(2) References in this section to rights management information include information, or
any representation thereef

(a) which identifies a copyright work, recording of a performance or database,

(b) which identifies the author in relation to a copyright work the performer in relation
to a recording of a performance or the maker in respect of a database,

(c) which identifies the owner of any right in a copyright work, recording of a
performance or database, or

(d) about the terms and conditions of use of a copyright work, recording of a
performance or database,

where any of these items of information, or any representattwrgof, are attached to or appear
in connection with a copy of a copyright work or a copy of a recording of a performance, which
is lawfully made available to the public, or a copy of a database which is lawfullyilised.

(3) Sections 145 and 264hall apply with any necessary modifications in relation to the
disposal of anything delivered up or seized by virtue of subsection (1).

Removal or interference
with rights management information

376—(1) A person whe—

(a) removes or alters rights maregent information from copies of copyright works,
copies of recordings of performances or copies of databases knowing or having
reason to believe that the primary purpose or effect of such removal or alteration is
to induce, enable, facilitate or concealiafringement of any right conferred by this
Act,

(b) makes available to the public copies of copyright works or copies of recordings of
performances or ratilises copies of databases, referred to in paragrégh
knowing or having reason to believe thiéghts management information has been
removed or altered from those copies, or

(c) (i) sells, rents or lends, or offers or exposes for sale, rental or loan,

(i) imports into the State, or

(i) in the course of a business, trade or profession, hasiar her possession,
custody or control,

copies of copyright works, copies of recordings of performances or copies of

databases, referred to in paragrgply knowing or having reason to believe that

rights management information has been removed eraltfrom those copies,
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shall be guilty of an offence.
(2) A person guilty of an offence under subsection (1) shall be kable

(&) on summary conviction to a fine not exceeding £1,500 in respect of each copy, or to
imprisonment for a term not exceedigd months, or both, or

(b) on conviction on indictment to a fine not exceeding £100,000, or imprisonment for a
term not exceeding 5 years, or both.

FIRST SCHEDULE

Part |
Transitional Provisions and Savings:
Copyright

1. (1) In this Schedule-

“Act of 1911” means the Copyright Act, 1911,

“Act of 1927” means the Industrial and Commercial Property (Protection) Act, 1927;

“Act of 1963” means the Copyright Act, 1963;

“new copyright provisions” means the provisions of this Act relating to copyright;

“new right” means a right arising by virtue of this Act other than

(@) a right corresponding to a right which existed immediately before the
commencement of Part Ill of this Act, or

(b) aright to remuneration arising under this Act.

(2) References in this Sedule to “commencement” shall be construed as references to
the date on which the provision concerned came into operation.

(3) References in this Schedule to “existing work” shall be construed as references to a
work made before the commencement of Rhdf this Act and for this purpose a work the
making of which extends over a period of time shall be deemed to have been made when the
work is completed.

(4) In relation to the Act of 1963, references in this Schedule to a work include any
work within the meaning of that Act.

(5) Inrelation to the Act of 1927

(@) a reference in Part | of this Schedule to copyright includes the right conferred by
that Act in substitution for a right subsisting immediately before the commencement
of that Act;

(b) arderence in Part | of this Schedule to copyright in a sound recording is a reference
to the copyright under that Act in a record embodying the recording; and
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(c) a reference in Part | of this Schedule to copyright in a film is a reference to any
copyright under that Act in the film (in so far as the film constituted a dramatic
work for the purposes of that Act) or in photographs forming part of that film.

2. Subject to any express provisions to the contrary, the new copyright provisions shall
apply in reldion to works existing on the commencement of Part Il of this Act as they apply in
relation to works coming into existence after such commencement.

3.—1) A reference in an enactment or other document to copyright, or to a work in
which copyright subsist which apart from this Act would be construed as referring to
copyright under the Act of 1963 shall be construed, in so far as may be required for continuing
its effect, as being, or as the case may require, including, a reference to copyright under this
Act or to works in which copyright subsists under this Act.

(2) Subject to any express provisions to the contrary, anything done, or having effect as
being done, under or for the purposes of a provision repealed by this Act has effect as if done
under @ for the purposes of the corresponding provision of the new copyright provisions.

(3) References (expressed or implied) in this Act or any other enactment or other
document to any of the new copyright provisions shall, in so far as the context pebomits,
construed as including, in relation to times, circumstances and purposes before
commencement of Part | or Il of this Act, a reference to corresponding provisions in operation
at the time of the commencement of Part | or Il of this Act.

(4) Subject taany express provision to the contrary, a reference (express or implied) in
an enactment or other document to a provision repealed by this Act shall be construed, in so
far as may be required for continuing its effect, as a reference to the corresponolmgqor
of this Act in so far as there are corresponding provisions.

(5) Notwithstanding the repeal of the Act of 1963, any regulation, rule or order made
under the Act of 1963 and which is in force immediately before the commencement of Part Il
of this Act shall continue in force and be deemed after the commencement of the said Part Il to
be made under the corresponding provisions of this Act.

(6) Notwithstanding the repeal of the Act of 1963, any proceedings initiated or criminal
prosecutions instited under that Act may continue and shall be determined as if the Act of
1963 had not been repealed and any order made or fine or penalty imposed shall have effect
accordingly.

(7) Except as otherwise expressly provided, any agreement made prior tontiegco
into operation of that Part of this Act which relates to the subject matter of the agreement shall
be construed by reference to the law existing at the time the agreement was made and it shall
not be construed as conferring any rights on any partglwhiere not then in existence except
in cases where the parties had expressly agreed that its terms would apply to new rights arising
from future legislation.
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4. Copyright subsists in an existing work after the commencement of Part Il of this Act
where opyright subsisted in the work concerned immediately before such commencement.

5.—1) Copyright shall not subsist in a film, as such, made before the first day of
October, 1964.

(2) Where a film made before the date referred to in subparagraph (1anvagginal
dramatic work for the purposes of the Act of 1927, the new copyright provisions shall have
effect in relation to the film as if it was an original dramatic work within the meaning of Part
I of this Act.

(3) The new copyright provisions apgly relation to photographs forming part of a film
made before the first day of October, 1964, as they apply in relation to photographs not
forming part of a film.

6.—(1) A film soundtrack to which section 18(8) of the Act of 1963 applied before the
commencement of Part Il of this Act shall be deemed for the purposes of the new copyright
provisions to be a sound recording.

(2) Copyright subsists in a sound recording where copyright subsisted in the film
immediately before the commencement of Part Ittaé Act and it continues to subsist until
copyright in the film expires.

(3) The author and first owner of copyright in the film shall be deemed to be the author
and first owner of the copyright in the sound recording.

(4) Anything done before the aoamencement of Part Il of this Act under or in relation
to the copyright in the film continues to apply in relation to the sound recording as in relation
to the film.

7. The question as to who was the author of an existing work shall be determined in
accadance with the new copyright provisions for the purposes of the rights conferred by
Chapter 7 of Part Il of this Act, and for all other purposes shall be determined in accordance
with the law applicable at the time the work was made.

8.—1) The questioras to who is or was the first owner of copyright in an existing
work shall be determined in accordance with the law applicable to copyright at the time the
work was made.

(2) Where, before the commencement of Part Il of this Act, a person commissiomed t
making of a work in circumstances within

(@) section 10(3) of the Act of 1963 or paragrafa) of the proviso to section 158(1) of
the Act of 1927, or
(b) the proviso to section 17(3) of the Act of 1963,
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those provisions shall apply in order to detéme first ownership of copyright in any work made
pursuant to the commission after the commencement of the said Part II.

9.—1) Nothing in this Act shall affect the duration of copyright in works in which
copyright subsists on or before the commencenaémart 1l of this Act, and the duration of
copyright in those works shall be determined, where applicable, in accordance with the
European Communities (Term of Protection of Copyright) Regulations, 1995 (S.l. No. 158 of
1995), notwithstanding the revoaat of those Regulations.

(2) This Act shall apply to computer programs whether created before or after the first
day of January, 1993.

10. Section 13 of the Act of 1963 continues to apply where notice under that section
was given before the repeal tifat section by this Act, but only in respect of the making of
records—

(@) within one year of the repeal of the Act of 1963 coming into operation, and
(b) up to the number stated in the notice as intended to be sold.

11.—(1) Any act undertaken beforbee commencement of Chapter 7 of Part Il of this
Act shall not be actionable under any provision of that Chapter.

(2) Section 54 of the Act of 1963 continues to apply in relation to acts undertaken
before the commencement of Chapter 7 of Part Il of thas. A

12.—(1) The rights conferred by sections 107 and 109 shall not apply

(a) in relation to a literary, dramatic, musical or artistic work the author of which died
before the commencement of Part Il of this Act, or

(b) in relation to a film, broadcasbr typographical arrangement made before the
commencement of Part Il of this Act.

(2) The rights conferred by sections 107 and 109 in relation to an existing literary,
dramatic, musical or artistic work shall not apply

(a) where copyright first vestedn the author, to anything which by virtue of an
assignment of copyright made or licence granted before the commencement of Part
Il of this Act may be done without infringing copyright,

(b) where copyright first vested in a person other than the auth@nything done by
or with the licence of the copyright owner.

(3) Chapter 7 of Part Il of this Act shall not apply to anything done in relation to a record
made pursuant to section 13 of the Act of 1963.

13. The right conferred by section 114 shall mpply to photographs taken or films
made before the commencement of Part Il of this Act.
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14.—(1) Any document made or event occurring before the commencement of Part Il of
this Act which operated-

(a) to affect the ownership of the copyright in an exigtwork, or
(b) to create, transfer or terminate an interest, right or licence in respect of the copyright
in an existing work,

has the corresponding operation in relation to copyright in the existing work under this Act.

(2) A word or phrase in a doooent referred to in subparagraph (1) shall be construed in
accordance with its effect immediately before the commencement of Part Il of this Act.

15. Section 121 shall not apply in relation to an agreement made before the first day of
October, 1964, inglation to copyright.

16.—(1) Where the author of a literary, dramatic, musical or artistic work was the first
owner of the copyright in the work, an assignment of the copyright and a grant of any interest
in it, made by him or her (otherwise than by lyiafter the passing of the Act of 1927 and
before the first day of October, 1964, shall not operate to vest in the assignee or grantee any
rights with respect to the copyright in the work beyond the expiration of 25 years after the
death of the author.

(2) The reversionary interest in the copyright expectant on the expiration of the period
referred to in subparagraph (1) may, after the commencement of Part Il of this Act, be
assigned by the author during his or her life but in the absence of any assigsinadl, on his
or her death, devolve on his or her legal personal representatives as part of his or her estate.

(3) Nothing in this paragraph affeets

(a) an assignment of the reversionary interest by a person to whom it has been assigned,

(b) an asggnment of the reversionary interest after the death of the author by his or her
personal representatives or any person becoming entitled to it, or

(c) any assignment of the copyright after the reversionary interest has fallen in.

(4) This paragraph shafiot apply to the assignment of the copyright in a collective
work or a licence to publish a work or part of a work as part of a collective work.

(5) In subparagraph (4) “collective work” means

(@) any encyclopaedia, dictionary, yearbook, or similarkyo

(b) a newspaper or periodical, or

(c) any work written in distinct parts by different authors, or in which works or parts of
works of different authors are incorporated.
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Part Il
Works Made Before
the First Day of July, 1912

17.—(1) Paragraphs 17 ®0 and 44 of this Schedule apply to works made before the
first day of July, 1912.

(2) In paragraphs 17 to 30 and 44 of this Schedule a “right conferred by the Act of
19117, in relation to a work, means such a substituted right as, by virtue of s&zionthe
Act of 1911, was conferred in place of a right subsisting immediately before the
commencement of that Act.

18. Notwithstanding anything in paragraphs 17 to 30 and 44 of this Schedule, neither
subsection (1) or (2) of section 8 of the Act of B&or subsection (2) or (3) of section 9 of
that Act, shall apply to a work to which this Part of the Schedule applies, unless a right
conferred by the Act of 1911 subsisted in the work immediately before the commencement of
the said section 8 or 9, as tk case may be.

19.—(1) Where, in the case of a dramatic or musical work made before the first day of
July, 1912, the right conferred by the Act of 1911 did not include the sole right to perform the
work in public, then, in so far as copyright subsistghe work by virtue of this Act, the acts
restricted by the copyright shall be treated as not including those specified in subparagraph

3).

(2) Where, in the case of a dramatic or musical work to which paragraphs 17 to 30 and
44 of this Schedule applyhe right conferred by the Act of 1911 consisted only of the sole
right to perform the work in public, then, in so far as copyright subsists in the work by virtue
of this Act, the acts restricted by the copyright shall be treated as consisting only ef thos
specified in subparagraph (3).

(3) The acts referred to in subparagraphs (1) and (2-are

(@) performing the work or an adaptation thereof in public,

(b) broadcasting the work or an adaptation thereof, or

(c) causing the work or an adaptation therg¢ofbe transmitted to subscribers to a
diffusion service.

20. Where a work to which paragraphs 17 to 30 and 44 apply consists of an essay,
article or extract forming part of a work and first published in a review, or other periodical or
similar work, andimmediately before the commencement of section 8 of the Act of 1963, a
right of publishing the work in a separate form subsisted by virtue of the note appended to the
First Schedule to the Act of 1911, that note shall have effect, in relation to that agoifkit
had been renacted in this Act with the substitution, where it first occurs for “right” of
“copyright”.

21.—(1) This paragraph shall apply where
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(a) the author of a work to which paragraphs 17 to 30 and 44 of this Schedule apply
had, before he commencement of the Act of 1911, made such an assignment or
grant as is mentioned in paragrafa) of the proviso to subsection (1) of section 24
of that Act, and

(b) copyright subsists in the work by virtue of any provision of this Act.

(2) Where, bore the commencement of section 24 of the Act of 1911, an event
occurred, or notice was given, which in accordance with paragi@pdf the proviso referred
to in subparagraph ((g) operated so as to affect the ownership of the right conferred by the
Act of 1911 in relation to the work, or creating, transferring or terminating an interest, right or
licence in respect of that right, that event or notice shall have the corresponding operation in
relation to the copyright in the work under this Act.

(3) Any right which, at a time after the commencement of a provision of this Act by
virtue of which copyright subsists in a work, which would, but for the passing of this Act, by
virtue of paragraplia) of the proviso referred to in subparagraph(é)) have ben exercisable
in relation to the work, or to the right conferred by the Act of 1911, shall be exercisable in
relation to the work or to the copyright in that work under this Act, as the case may be.

(4) If, in accordance with paragrapfa) of the provi® referred to in subparagraph
(1)(a), the right conferred by the Act of 1911 would have reverted to the author or his or her
personal representatives on the date referred to in that paragraph, and the said date is after the
commencement of section47

(@) the copyright in the work under this Act shall revert to the author or his or her
personal representatives, as the case may be, and

(b) any interest of any other person in that copyright which subsists on that date by
virtue of any document made beforeettommencement of the Act of 1911 shall
thereupon determine.

22.—(1) Section 123-

(@) shall not apply where the testator died before the first day of October, 1964, and

(b) applies only in relation to an original document embodying a work, where the
tedator died on or after that date and before the commencement of Part Il of this
Act.

(2) In the case of an author who died before the first day of October, 1964, the
ownership after his or her death of his or her manuscript, where such ownership has been
acquired under a testamentary disposition made by him or her and the manuscript is of a work
which has not been published or performed in publigyrisna facie proof of the copyright
being with the owner of the manuscript.

23.—(1) Sections 127 and 12ghall apply only in relation to an infringement of
copyright committed after the commencement of Part Il of this Act; section 22 of the Act of
1963 shall continue to apply in relation to infringements committed before such
commencement.
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(2) Sections 1310 133 shall apply to infringing copies, articles and devices made
before or after the commencement of Part Il of this Act; section 24 of the Act of 1963 shall not
apply after such commencement except for the purposes of proceedings initiated before such
commencement.

(3) Sections 135 and 136 shall apply only in relation to an infringement of copyright
committed after the commencement of Part Il of this Act; section 25 of the Act of 1963 shall
continue to apply in relation to infringements committed befemch commencement.

(4) Section 139 shall apply only in proceedings brought by virtue of this Act; section 26
of the Act of 1963 shall continue to apply in proceedings brought by virtue of that Act.

24. Sections 135 and 136 shall not apply to a lieegcanted before the first day of
October, 1964.

25.—(1) Section 140 shall apply only in relation to acts undertaken after the
commencement of Part Il of this Act; section 27 of the Act of 1963 shall continue to apply in
relation to acts undertaken bedosuch commencement.

(2) Section 143 shall apply in relation to offences committed before the commencement
of Part Il of this Act in relation to which the Act of 1963 applied; section 27(5) of the Act of
1963 shall continue to apply in relation to wartaissued before such commencement.

26. A dispute referred to the Controller under Part V of the Act of 1963 and pending at
the time of the commencement of Part Il of this Act shall be disposed of under the said Part V
of the Act of 1963 as if that Paltad not been repealed.

27. Every work in which copyright subsisted under the Act of 1963 immediately before
the commencement of Part Il of this Act shall be deemed to satisfy the requirements of this
Act as to qualification for copyright protection.

28.—(1) Section 191 shall apply to an existing work where

(@) section 51 of the Act of 1963 applied to the work immediately before
commencement, and
(b) the work is not one to which section 193, 194 or 195 applies.

(2) Section 191(2) shall have effecttgect to any agreement entered into under section
51(6) of the Act of 1963 where that agreement is entered into before the commencement of
Part 11 of this Act.

29.—(1) Section 193 of this Act shall apply to existing unpublished literary, dramatic,
musicaor artistic works, but shall not otherwise apply to existing works.

(2) Section 194 shall not apply to any Bill introduced into either House of the
Oireachtas before the commencement of Part Il of this Act.
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30.—(1) Any work in which, immediately befe the commencement of Part Il of this
Act, copyright subsisted by virtue of section 44 of the Act of 1963 shall be deemed to satisfy
the requirements of section 196(1); but otherwise section 196(1) shall not apply to works made
or, as the case may be, pished before such commencement.

(2) Copyright in a work referred to in subparagraph (1) which is unpublished continues
to subsist until the date on which it would have expired in accordance with the Act of 1963, or
the expiration of the period of 50 yeafrom the end of the calendar year in which the new
copyright provisions are commenced, whichever is the eatrlier.

Part Il
Secondary Infringements

31.—(1) Sections 44 to 48 shall apply to secondary infringements occurring on or after
the commencemerof those sections.

(2) Notwithstanding the repeal of section 11 of the Act of 1963, that section shall
continue to apply in respect of infringements occurring before the commencement of sections
4410 48.

Part IV
Performers’ Rights

32. In this Par—

“existing” in relation to a performance, means a performance given before the
commencement of this Part of the Schedule.

33. Notwithstanding the repeal of the Performers’ Protection Act, 1968, any
proceedings initiated or criminal prosecutions instiduteder that Act may continue and shall
be determined as if that Act had not been repealed and any order made or fine or penalty
imposed shall have effect accordingly.

34. For the purposes of this Part of this Schedule a performance, the making of which
extended over a period of time, shall be taken to have been made when the performance was
completed.

35. An act undertaken before the commencement of Part Il or Part IV of this Act shall
not be regarded as an infringement of any new right, or as givieg to any right to
remuneration arising by virtue of Part Il or Part IV of this Act.

36.—(1) Any new right conferred by Part Il or Part IV of this Act in relation to a
qualifying performance is exercisable after the commencement of the said Rartl IRart IV
by the performer or, where he or she has died, by the person who under section 300 would be
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entitled to exercise the rights conferred on the performer by the said Part Il or Part IV in
relation to that performance.

(2) Any remuneration or daages received by a person’s personal representatives under
a right conferred on them by subparagraph (1) shall devolve as part of that person’s estate as if
the right had subsisted and been vested in him or her immediately before his or her death.

Part V
Copyright and Performers’ Rights

37.—(1) Except as otherwise expressly provided, nothing in this Act affects an
agreement in relation to rental and lending rights established by virtue of the Council Directive
No. 92/100/EEC of 19 November, 1992, omta right and lending right and certain rights
relating to copyright in the field of intellectual property made before the 19th day of
November, 1992.

(2) An act undertaken pursuant to an agreement referred to in subparagraph (1) after the
commencemendf Part 11l or Part IV of this Act shall not be regarded as an infringement of
any new right.

38.—(1) This Act applies to an agreement concluded before the first day of January,
1995—

(@) between two or more eproducers of a film, one of whom is a naial of a
Member State of the EEA, and

(b) the provisions of the agreement grant to the parties exclusive rights to exploit all
communication to the public of the film in separate geographical areas.

(2) When an international eproduction agreement colnded before the first day of
January, 1995, between a-pooducer from a Member State of the EEA and one or more co
producers from other Member States of the EEA or third countries expressly provides for a
system of division of exploitation rights betweéme ceproducers by geographical areas for
all means of communication to the public, without distinguishing the arrangement applicable
to communication to the public by satellite from the provisions applicable to the other means
of communication, and whercommunication to the public by satellite of themmduction
would prejudice the exclusivity, in particular the language exclusivity, of one of the co
producers or his or her assignees in a given territory, the authorisation by one of-the co
producers phis or her assignees for a communication to the public by satellite shall require
the prior consent of the holder of that exclusivity, whethepecoducer or assignee.

39. Where before the commencement of Part Il, Part Il or Part IV of this-Act

() the owner or prospective owner of copyright in a literary, dramatic, musical or
artistic work has authorised a person to make a copy of the work, or

(b) the owner or prospective owner of performers’ rights in a performance has
authorised a person to makeapy of a recording of the performance,
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any new right in relation to that copy shall vest on such commencement in the person so
authorised, subject to any agreement to the contrary.

40.—(1) Subject to paragraph 41, sections 124 and 297 shall appliamdeffect in
relation to an agreement concluded before or after the commencement of Part Il and Part Il of
this Act.

(2) Subject to paragraph 41, sections 125 and 298 shall apply and have effect
accordingly.

41. No right to equitable remunerationder sections 125 and 298 arises

(@) in respect of any rental of a sound recording or film before the first day of July,
1997, or

(b) in respect of any rental after that date of a sound recording or film made in
pursuance of an agreement entered into teefioe first day of July, 1994, unless the
author or performer (or his or her successor in title) has, before the first day of
January, 1997, notified the person by whom the remuneration would be payable that
he or she intends to exercise that right.

42.—(1) Any new right in relation to a copyright work shall not apply to a copy of the
work acquired by a person before the commencement of Part 1l of this Act for the purpose of
renting or lending it to the public.

(2) Any new right in relation to a qualfing performance shall not apply to a copy of a
recording of the performance acquired by a person before the commencement of Part Ill and
Part IV of this Act for the purpose of renting or lending it to the public.

43.—(1) Section 2(7) and (8) shall apghpm the commencement of Parts Il, Il and IV
of this Act in relation to films made on or after the first day of July, 1994.

(2) Itis not an infringement of any right which the principal director has under this Act
to do anything after the commencement®art Il of this Act pursuant to arrangements for the
exploitation of a film made before the 19th day of November, 1992.

(3) Nothing in subparagraph (2) shall affect any right of a person to equitable
remuneration under section 125.

(4) Subject to pragraph 36 and subparagraphs (1) to (3) of this paragraph, this Act shall
apply to works made and to performances given before or after the commencement of Part Il
or Ill of this Act.

44.—(1) This paragraph shall apply to the construction of any reéer@mthis Act to
qualified persons.
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(2) Where, at any time after the commencement of any provisions of this Act, the
Government makes an order declaring that certain countries are excluded from the application
of this Act the order shall not affect amights existing before the making of that order.

Part VI
Transitional Provisions and Savings:
Databases

45.—(1) Where a database

(a) was created on or before the 27th day of March, 1996, and
(b) is a copyright work immediately before the commencenuéiart V of this Act,

copyright shall continue to subsist in the database for the remainder of its copyright term.

(2) In this paragraph “copyright term” means the period of the duration of copyright
under section 24.

46. Where—
(a) the making of adatabase was completed on or after the first day of January, 1983,
and
(b) on the commencement of Part V of this Act the database right begins to subsist in
the database,
the database right shall subsist in the database for the period of 15 years congnoenibe first
day of January, 1999.

SECOND SCHEDULE

Part |

Number Short Title of Act Extent of Repeal

and

Year
No. 10 Copyright Act, Entire Act other
of 1963 1963 than section 59.
No. 19 Performers’ Protection Entire Act.
of 1968 Act, 1968
No. 24 Copyright (Amendment) Entire Act.
of 1987 Act, 1987
No. 28 Intellectual Property Sections 2 and 3.
of 1998 (Miscellaneous

Provisions) Act, 1998

No. 15 Dublin City University Section 6.
of 1989 Act, 1989
No. 14 University of Limerick Section 7.
of 1989 Act, 198
No. 11 National Cultural Section 66.
of 1997 Institutions Act, 1997
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Part Il
Title of Enactment Extent of Revocation
Number
and

Year
S.I. No. European Communitieq Entire Regulations.
26 of (Legal Protection of
1993 Computer Programs)

Regulations, 193

S.1. No. European Entire Regulations.

158 of
1995

Communities (Term
of Protection of
Copyright)
Regulations, 1995

THIRD SCHEDULE

1. The agreements, treaties and conventions which shall be reckonable for the purposes
of extensim of qualification of copyright protection to works under the provisions of section
188 of this Act shall be:

(1)
(2)
(3)
(4)

()

(6)
(7)

Berne Convention for the Protection of Literary and Artistic Works, as revised at
Paris on July 24, 1971 and amended on October 2,1979

Universal Copyright Convention, as revised at Paris on July 24,1971.

EEA Agreement.

Agreement on Trad®elated Aspects of Intellectual Property Rightmcluding
Trade in Counterfeit Goods.

International Convention for the Protection of Penfers, Producers of
Phonograms and Broadcasting Organisations, done at Rome on October 26,
1962 —in respect, only, of matters addressed by Article 5 and Article 6 of that
Convention (see paragraph 2, below).

World Intellectual Property Organisation (D) Copyright Treaty, adopted by the
Diplomatic Conference at Geneva on December 20, 1096

World Intellectual Property Organisation (WIPO) Performances and Phonograms
Treaty, adopted by the Diplomatic Conference at Geneva on December 26*.1996

Quidlifications on application

2. In respect of the Convention specified in paragraph 1(5) of this Schedule, section 188

and this

Schedule shall have effect in respect of matters addressed by Article 5 and Article 6

of that Convention, only.
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* Short title.
Entry into force: January 1, 2001, with the exception of sections 98, 198, 199 and 247, which have not yet entered into
force.
Source: Communication from the Irish authorities.

**  Arbitration Act, 1954 (1954No. 26);
Coinage Act, 1926 (1926, No. 14);
Coinage Act, 1950 (1950, No. 32);
Companies Acts, 1963 to 1999;
Continental Shelf Act, 1968 (1968, No. 14);
Copyright Act, 1801 (41 Geo.3 ¢.107);
Copyright Act, 1836 (6 & 7 Will.4 ¢.110);
CopyrightAct, 1911 (1911, c.46);
Copyright Act, 1963 (1963, No. 10);
Copyright (Amendment) Act, 1987 (1987, No. 24);
Currency Act, 1927 (1927, No. 32) and Decimal Currency Acts, 1969 to 1990;
Dublin City University Act, 1989 (1989, No. 15);
Economic andVionetary Union Act, 1998 (1998, No. 38);
Industrial and Commercial Property (Protection) Act, 1927 (1927, No. 16);
Intellectual Property (Miscellaneous Provisions) Act, 1998 (1998, No. 28);
King’s Inns Library Act, 1945 (1945, No. 22);
Local Goverrment Act, 1994 (1994, No. 8);
Maritime Jurisdiction Act, 1959 (1959, No. 22);
National Cultural Institutions Act, 1997 (1997, No. 11);
Performers’ Protection Act, 1968 (1968, No. 19);
Petty Sessions (Ireland) Act, 1851 (14 & 15 Vict. ¢.9);
Public Offices Fees Act, 1879 (1879, ¢.58);
Radio and Television Act, 1988 (1988, No. 20);
Statute of Limitations, 1957 (1957, No. 6);
Statutes of Limitation, 1957 and 1991;
Trade Marks Act, 1996 (1996, No. 6);
Universities Act, 1997 (1997, No. 24);
University of Limerick Act, 1989 (1989, No. 14).

1 Official Journal of the European Communiti€d.J.), No. L 122, 17/5/1991, p. 4Rlote in original text)

2 0.J. No. L 346, 27/11/1992, p. §Note in original text)
See als@Copyright and Neighborig Rights Laws and TreatiecREGIONAL LAWS—Text 1-01 (Editor’s note)

3 0.J. No. L 290, 24/11/1993, p.(®ote in original text)
See alsaCopyright and Neighboring Rights Laws and TreatiREGIONAL LAWS—Text 201 (Editor’s note)

4 0.J. No. L 2486/10/1993, p. 13Note in original text)
See alsaCopyright and Neighboring Rights Laws and TreatiREGIONAL LAWS—Text 301 (Editor’s note)

> 0.J.No. L 077, 27/3/1996, p. A0lote in original text)
See als@Copyright and Neighboring Rights Laws and TreatiREGIONAL LAWS—Text 501 (Editor’s note)

Gaeltacht: Iriskspeaking regions of Ireland.

7 SeeCopyright and Related Rights Laws and Treat&JLTILATERAL TREATIES—Text 7-01 (Editor’s note)

8 World Trade Organization (WTO) Agreememn TradeRelated Aspects of Intellectual Property Rights (TRIPS
Agreement); for the text of this Agreement, seepyright and Related Rights Laws and TreatM&JLTILATERAL
TREATIES—Text 1001 (Editor’s note)

® SeeCopyright and Related Rights Laws afitaties MULTILATERAL TREATIES—Text 801 (Editor’s note)

10" seeCopyright and Related Rights Laws and TreatM§)LTILATERAL TREATIES—Text 5-01 (Editor’s note)
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